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CURRENT EVENTS. 





Tue Supreme Court of Louisiana holds, in 
the case of Greeley v. City of New Orleans, 
after a vigorous discussion of the authorities, 
that ‘‘mandate is a consensual and imperfect 
synallagmatic contract. Gratuitousness does 
not appertain to its essence, but to its nat- 
ure.’’ Whether, in the utterance of this 
opinion, the justice, who delivered it, suf- 
fered any serious displacement of the mazilla, 
‘or any temporary paralysis of the muscles of 
the face, we do not know, but we are sure 
that the ordinary common law practitioner 
has only a vague idea of what, this dogma of 
Troulong, one of the expounders of the civil 
law, means. There are many features of 
the civil law which might well be engrafted 
into the common law, and it is undeniably 
true that the former in many respects is more 
satisfactory, because more simple, in its ap- 
plications, but we hope, in the event of an 
amalgamation or substitution, to be spared 
the distressing phraseology with which the 
civil law comes clothed. 





Ir seems that the Massachusetts legisla- 
ture, like the Indiana one, are at loggerheads 
with the judges ot the supreme court. The 
constitution of that State requires the judges 
to give their opinion to the legislature, if re- 
quested, ‘‘upon important questions of law 
and upon solemn occasions.’’ The legislature 
passed a compulsory education bill. They 
then asked the judges as to its proper con- 
struction, and, in particular, several questions 
bearing on the right of parents to provide 
private instruction, stating that these ques- 
tions were propounded, with a view to further 
legislation. The judges replied in brief, that 
the questions concern matter of private right, 
and as their construction, should they give 
one, in this manner, would doubtless be en- 
forced by the administrative officers, a citi- 
zen affected might justly complain, that his 
rights had been determined without allowing 
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him a hearing. The New York Register gravely 
remarks that this is a situation for the satire 
of a Bentham, that the legislative hen having 
laid an egg, desires to be informed by some- 
body whether it be an egg really and if so, 
what kind of an egg. ‘Lhis delicate situation 
in which the legislature cannot find out the 
meaning of their own words, and in that em- 
barrassment are not able to say afresh what 
they do mean, but want to know first what 
the courts are going to do about it, and in 
which the courts hardly think it fair to let the 
people know what they will do about it. lest 
it should prejudge the question, leaves the 
people in a happy condition under the con- 
clusive presumption that every man (not in 
the legislature or on the bench) knows the 
law. 





Tue decision of the United States Su- 
preme Court, in the Friedlander case, 
reported in full on page 503 of this issue, 
wherein they hold, that a railroad carrier 
is not liable for goods never actually 
in its possession, because one of its agents, 
having authority to sign bill of lading, when 
goods are received, has issued such a bill by 
collusion with another person in the absence 
of any goods at all, may be good law, and 
sustained by the weight of authority, but it 
does not strike us as either reasonable or 
logical. The general rule, as cited by the 
court, is that a master is answerable for 
every wrong of the servant as is committed 
within the scope of his employment. It was 
certainly within the scope of the servant’s 
employment here to issue bills of lading, and 
to assert that his act was not within the 
course of the service because ‘‘bills of lading 
could only be issued for merchandise deliy- 
ered,’’ seems most fallacious. The decision is 
certainly contrary to the rule established in 
New York and Kansas, where corporations, 
as well as individuals, are held estopped, 
by the act of their agent, in such a fraud, a 
doctrine reaffirmed in 1887, in the case of 
Bank of Batavia v. New York, etc. R. Co., 
106 N. Y. 195. Therule of the New York 
court seems far more inclined to promote 
justice and fair dealing, and it leaves the re- 
sponsibility on the shoulders of those, whose 
care and attention alone can secure the pre- 
vention of such frauds. Ifthe carrier can- 
not prevent them, no one can, 
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A vEctsion embodying the same general rule 
as that laid down in the Iowa railroad commis- 
sioners case, has just been rendered by the 
Supreme Court of Florida, in a case where the 
State brought suit against the Pensacola & 
Atlantic Railroad Company to recover penal- 
ties for the refusal of the road to adopt rates 
fixed by the commissioners, but which the 
company declared were to low to enable it to 
earn enough revenue to pay its operating 
expenses. The court decided in favor of the 
company, holding that the reduction by a 
board of railroad commissioners, of the rates 
of a railroad to a point too low to permit it 
to earn operating expenses isa deprivation 
of property, without due process of law, and 
without just compensation and is confiscation 
and in conflict with the State and federal 
constitution. This decision is apparently in 
conflict with that of Judge Brewer, who re- 
fused to enjoin the Iowa railroad commis- 
sioners from enforcing their schedule of 
charges for local traffic. But it will be re- 
membered that Judge Brewer held, that al- 
though the commissioners have an undoubted 
right to make rates for interstate traffic, the 
reasonableness of the rate is something which 
cannot be proved by anything but actual ex- 
perience, and that if the rates were unremun- 
erative, the companies can then take action 
against the commissioners. 

The general position taken in these decis- 
ions is undoubtedly sound. It is clearly in 
harmony with the doctrine announced by 
Chief Justice Waite as early as 1886 that the 
power to regulate is not a power to destroy, 
and limitation is not the equivalent of con- 
fiscation. Under pretense of regulating fares 
and freights the State cannot require a rail- 
road company to carry persons and property 
without reward; neither can it do that which 
in law amounts to a taking of private prop- 
erty for public use without just compensation. 








NOTES OF RECENT DECISIONS. 





A SINGULAR phase of the question as to the 
right of a carrier to eject a passenger came 
before the United States circuit court in Pad- 
dock v. Atchison, etc. R. Co., 37 Fed. Rep. 
841, a case similar to that of Connelly v. 
Crescent City R. Co., 28 Cent. L. J. 256. 





Here it appeared that a passenger on a rail- 
road train was ejected by reason of the belief 
that he had the small pox, though in fact, as 
it afterwards appeared, he had simply the 
measles. Judge Brewer in charging the jury 
says: 


If a passenger breaks out with eruptions, which the 
best medical advice that can be and is obtained is un- 
able to disclose whether they proceed from small pox; 
and if, from any prior conduct of the plaintiff, or from 
any statement he had made, there is a well grounded, 
clear and honest belief that small pox was developing 
itself, then the officers of the company are justified in 
removing him from the train, although afterwards it 
may turn out that they were mistaken. I donot mean 
to say, of course, that any mere guess or surmise or 
suspicion that it may be small pox would justify such 
action; but when the advice of the best physicians at 
hand is obtained, and the past history of the plaintiff, 
as disclosed by himself, or as known to the officers of 
the company, creates a well grounded, a clear and 
honest belief that that whichis breaking out on the 
passenger is a case of small pox, then they are justified 
in acting upon that conviction as though it were small 
pox. They are under no obligation to wait until the 
disease has gone so far that the lives and the health of 
all the other passengers become endangered. Of 
course, in the exercise of this right and the discharge 
of this duty for the protection of the health and safety 
of the other passengers, they may not act wantonly, or 
recklessly, or with disregard to the safety or comfort 
of the passenger removed. Take another illustration: 
Suppose a man becomes boisterous from drunkenness, 
becomes quarrelsome, so as to endanger the lives of 
passengers. It would be a very extreme case that 
would justify the conductor in putting him off the 
train out on the prairie, and far from the conveniences 
of a town or villiage. But when the train reaches a 
city or a stopping place where he could be taken care 
of, the duty of the railroad company is completed when 
it puts such drunken and quarrelsome passenger off 
the train. It is not its duty to go beyond that, for its 
business is only that of a common carrier, and it is not 
under any other obligation. And so, in this case, if 
you should find all these things—if you should find 
that the plaintiff was forcibly removed, and that he 
was removed because these was, as indicated, a well 
grounded belief that he was breaking out with the 
small pox; and if there was no other reasonable way 
of protecting the other passengers from danger, then 
its duty was to put him off at some place where he 
could find accommodations, or where there was rea- 
sonable ground to believe he could find accommoda- 
tions. It could not stop out on the prairie and put him 
off where there was only a hamlet ora single house, 
where he could not possibly obtain medical attendance, 
but it could put him off where there was every rea- 
sonable ground to believe that he could procure medi- 
cal attendance and ample accommodations; and, if it 
there removed him without unnecessary force it has 
discharged its full measure of duty. 





Tue liability of a municipal corporation 
for negligence does not extend to the case of 
one confined in a city prison for disturbing 
the peace who sustains injuries by reason of 
the bad condition of the prison or the negli- 
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gence of the officer in charge, according to 
the Supreme Court of Kansas, in La Clef v. 
City of Concordia, 21 Pac. Rep. 272. The 
court says: 


It has already been held in this State that counties 
are not liable for injuries of this kind (Pfefferle v. 
Board, 39 Kan. 432, 18 Pac. Rep. 506), and this seems 
to be the doctrine universally held elsewhere. Wehn 
v. Gage Co.,5 Neb. 494! Crowell v. Sonoma Co., 25 
Cal. 318; Miller v. Iron Co., 29 Mo. 122; Waltham v. 
Kemper, 55 Ill. 346; Brabham v. Supervisors, 54 Miss. 
363; Winbigler v. Los Angeles, 45 Cal. 36; but it is 
urged that a different rule prevails in respect to cities 
and other public corporations, and that they are not 
such political divisions of a State as to entitle them to 
immunity from damages for injuries such as com- 
plained of. It is not claimed that there is any statute 
making it the duty of a city of the third class, to which 
class the defendant belongs, to keep and maintain 
comfortable and safe city prisons, and no charter has 
been shown requiring this duty of the defendant. 
Where such duties are imposed by law upon munic- 
ipal corporations, they then become liable when the 
duty enjoined relates to some act in the doing of which 
the city has some special interest apart from the public 
generally. Sawyer v. Corse, 17 Grat. 230; Merrifield 
v. Worcester, 110 Mass. 216; Emery v. Lowell, 104 
Mass. 13. But, where such duties relate to acts which 
in their nature are for the benefit of the public as well 
as the citizens of the city, then no responsibilty follows 
that can be enforced by private action. Pfefferle v. 
Board, 39 Kan. 432, 18 Pac. Rep. 506; Gould v. Topeka, 
82 Kan. 485, 4 Pac. Rep. 822; Wellington v. Gregson, 
31 Kan. 99,1 Pac. Rep. 253; Bigelow v. Randolph, 14 
Gray, 541; Hill v. Boston, 122 Mass. 344; Eastman v. 
Meredith, 36 N. H. 284; Hamilton Co. v. Mighels, 7 
Ohio St. 109; Board v. Strader,18 N. J. Law, 121; 
Finch vy. Board, 30 Ohio St. 37; Flori vy. St. Louis, 69 
Mo. 341; College v. Cleveland, 12 Ohio St. 375. The 
distinction between an act done by acity ina public 
capacity and as a part of the political subdivisions of a 
State, and an act done for its private advantage, 
and relating to things in which the State at large has 
no interest, is cleariy defined and is well recognized. 
See Society v. Philadelphia, 31 Pa. St. 185; Maxmilian 
v. Mayor, etc., 62 N. Y. 160; Bailey v. Mayor, etc., 3 
Hill, 531; In Hill v. Boston it was said: “The exam- 
ination of the authorities confirms us inthe conclusion 
that a duty which is imposed upon an incorporated 
city, not by the terms of its charter, nor for the profit 
of the corporation, pecuniarily or otherwise, but upon 
the city as the representative and agent of the public, 
and for the public benefit, and by a general law appli- 
cable to all cities and towns in the commonwealth, and 
a breach of which in the case of a town would give no 
right of private action, is a duty owing to the public 
alone, and a breach thereof by a city, as by a town, is 
to be redressed by prosecutions io behalf of the public, 
and will not support an action by an individual, even 
if he sustains special damage thereby.” This seems 
to be the current of authority everywhere: that a city, 
while acting as a political part of the State in sup- 
pressing crime and immortality, and in the preserva- 
tion of peace and good order, is not liable for its acts, 
although negligently committed by the city or its 
agents. 





As to the effect of a violation, by a parti- 
ceps criminis, of an agreement to testify in 





behalf of the State, the Court of Appeals of 
Texas, in Neely v. State, 11 S. W. Rep. 376 
say: 

Having violated his agreement to testify in behalf of 
the State, the defendant was not entitled to exemption 
from prosecution by virtue of said agreement. It is 
well settled that where a particeps criminis, for the 
purpose of securing exemption from prosecution, 
agrees to testify in behalf of the State against his ac- 
complices in crime, and violates such agreement by 
refusing to testify in good faith, fairly and fully, to 
facts within his knowledge, he cannot claim the benefit 
of such agreement, and may be prosecuted and con- 
victed regardless thereof. 1 Bish. Crim. Proc. § 1164; 
1 Greenl. Ev. § 379; Rose. Crim. Ev. §§ 132, 133; Whart. 
Crim. Ev. §§ 443, 656; Holmes vy. State, 20 Tex. App. 
517. And the common-law authorities above cited 
further lay it down thatin such case the confession 
made by the defendant under such agreement may be 
used in evidence against him. See, also, Com. v. 
Knapp. 10 Pick. 477, which holds the same doctrine. 
But this court has held, and, we think, correctly, that 
even in such case the confession is not admissible un- 
less it was voluntarily and freely made, uninfluenced 
by persuasion or compulsion, not induced by any 
promise creating hope of benefit, or any threats cre- 
ating fear of punishment. A promise, such as will 
render the confession inadmissible, must be positive, 
and made or sanctioned by a person in authority, and 
must be of such character as would be likely to influ- 
ence the party to speak truthfully. And a confession 
induced by the mere fear of legal punishment is not 
thereby rendered inadmissible. Willson, Crim. St. § 
2472. In this case it is evident that the confession was 
induced by the hope of thereby securing immunity 
from prosecution and punishment for the theft of 
which defendant was accused. It was made upon the 
positive promise of the district attorney that if the 
defendant would testify tothe matters stated in the 
confession he would not be prosecuted. Defendant’s 
subsequent bad faith in refusing to so testify could 
not per se render said confession admissible evidence 
against him. It was not a voluntary confession, 
within the meaning of the law, and, not being volun- 
tary, was inadmissible, upon the ground that he had 
violated his agreement to testify. Womack v. State, 16 
Tex. App. 178. 


As to the admissibility of parol evidence to 
explain latent ambiguity in a will, the Supreme 
Court of Indiana, in Dougherty v. Rogers, 
20 N. E. Rep. 779, hold that parol evidence 
of surrounding circumstances and testator’s 
declarations is admissible in an action by an 
administrator on notes executed to testator 
by a legatee to show that the clause giving 
defendant his legacy, reading: ‘‘I will, de- 
vise, and bequeath to P. R., the young man 
I raised, in addition to what I have already 
given him, the further sum of five hundred 
dollars,’’ referred to the sums r2presented by 
the notes asthe amount ‘‘already given.’’ 
The court (Berkshire, J., dissenting) says: 


It has been said, with what we conceive to be com- 
mendable accuracy, that “the points of inquiry under 
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a will may, for general purposes, be classed under 
three heads: (1) The person intended; (2) the thing 
intended; and (8) the intention of the testator with 
respect to each of them.” Wig. Wills, 263. It may 
often happen that persons or things, or the intention 
of the testator respecting them, may seem to be suf- 
ficiently defined by the terms of the will, and yet, 
when the language employed, and the facts to which 
it refers, are brought in contact with each other, the 
language and facts are so inharmonious as to leave the 
intention of the testator obscure. Thus, an ambiguity 
arises, not upon the face of the will itself, but from 
facts therein referred to, which are extrinsic to the 
instrument. This, according to the maxim of Lord 
Bacon, constitutes the very essence of a latent ambig- 
uity, which he defines to be “that which seemeth 
certain and without ambiguity, for anything that ap- 
peareth on the deed or instrument; but there is some 
collateral matter out of the deed that breedeth the 
ambiguity.”” Hawkins v. Garland’s Admr., 76 Va. 149. 
“An ambiguity which arises not upon the words of the 
will, deed, or other instrument, as looked at in them- 
selves, but upon those words when applied to the 
object or to the subject which they describe,” is a 
latent ambiguity. 1 Amer. & Eng. Cyclop. 530, and 
note. Whenever, therefore, in applying a will to the 
objects or subjects therein referred to, extrinsic facts 
appear which produce or develop a latent ambiguity 
not apparent upon the face of the will itself, since the 
ambiguity is disclosed by the introduction of extrinsic 
facts, and the court may inquire into any other mate- 
rial extrinsic fact or circumstance to which the will 
certainly refers, as well as to the relation occupied by 
the testator to those facts, to the end that a correct 
interpretation of the language actually employed by 
the testator in his will may be arrived at. Skinner v. 
Harrison Tp., 116 Ind. 139; Black v. Richards, 95 Ind. 
184; Cruse v. Cunningham, 79 Ind. 402; Atkinson’s 
Lessee v. Cummins, 9 How. 479; Patch v. White, 117 
U. S. 210; Chambers v. Watson, 60 Iowa, 339; Powell 
vy. Biddle, 2 Dall. 70; Connolly v. Pardon, 1 Paige Ch. 
291; Pickering v. Pickering, 50 N. H. 349; Tilton v. 
Society, 60 N. H. 377; Hinckley v. Thatcher, 139 Mass. 
477: Morgan v. Burrows, 45 Wis. 211; Miller v. Travers, 
8 Bing. 244; Hiscocks v. Hiscocks, 5 M. & W. 362; Wig. 
Wills, 142. It is therefore a fundamental error to as- 
sume that a latent ambiguity such as will justify the 
admission of evidence of extrinsic facts can only arise 
out of some obscurity in the terms employed in the 
will. The purpose for which extrinsic evidence may 
be legitimately admitted is not to add to or vary, or, 
ordinarily, to explain, the literal meaning of the terms 
of the will, nor to give effect to what may be supposed 
to have been the unexpressed inteation of the testator, 
but to connect the instrument with the extrinsic facts 
therein referred to, and to place the court, as nearly 
as may be, in the situation occupied by the testator, 
so that his intention may be determined from'the 
language of the instrument, as it is explained by the 
extrinsic facts and circumstances. Sugar Co. v. 
Whittin, 69 N. Y. 328. This brings us to a point where 
the general principles above stated may be applied to 
the case under consideration. Looking at the will, 
it is at once apparent that the object of the testator’s 
bounty, so far as the subjects here involved are con- 
cerned, is the young man he had raised; that primarily 
the subject of disposition was the further sum of $500; 
and that the intention of the testator respecting the 
object and subject was that the young man he had 
raised should receive a legacy of $500 in addition to 
what he had theretofore givenhim. In effect, the tes- 
tator declares by his will that at some time prior to 





the date ofits execution he had given Philo Rogers 
money or property, to which his purpose was to add 
the further sum of $500 asa legacy. The implication 
that he had theretofore given the legatee a sum of 
money is as plain and irristible as isthe declaration 
that a further sum was tobe added to that already 
given. As is, in effect, said in Parker v. Tootal, 11 H. 
L. Cas. 143, implication may arise from a form of ex- 
pression which necessarily implies something else, or 
from a form of gift which cannot be rendered effect- 
ual without implying something else. The present, in 
our opinion, affords an apt example of such a case. 


An interesting question as to the operation 
ofthe statute of frauds arose in Seddon v. 
Rosenbaum, 9 S. E. Rep. 326, decided by 
the Court of Appeals of Virginia. There it 
was held that a contract to sell certain stock 
at the end of three years, with an option to 
the purchaser to call it at any time, may be 
performed within a year, and is therefore not 
within the statute prohibiting an action on an 
agreement ‘‘not to be performed within a 
year,’’ unless it be in writing, etc. The 
court says: 


But itis insisted in this case by the defendant in 
error that while the plaintiff could call the stock 
within the vear, by the terms of the agreement the 
defendant could not, and that upon the option of the 
plaintiff the agreement might be performed within the 
year, but this the defendant could not do, and that the 
agreement, so far asit was mutual, was beyonc the 
year, and came under the statute. The accepted doc- 
trine in England upon the decided cases seems to be 
that the words in the statute ‘‘not to be performed” 
mean not to be performed “on either side,’””—that is, 
that an agreement does not come within the statute, 
provided that all that is to be done by one of the par- 
ties is to be done within a year; that is, that on that 
side the contract is executed. This was first hinted at 
in Bracegirdle v. Heald, 1 Barn. & Ald. 722, and then 
distinctly ruled in Donellan v. Read, 3 Barn. & Adol. 
899; Littledale, J., saying as to the contract not being 
to be perférmed within a year: ‘‘We think that as the 
contract was entirely executed op one side within a 
year, and as it was the intention of the parties, 
founded on a reasonable expectation, that it should 
be so, the statute of frauds does not extend to sucha 
ease.’? Inthat case there was no time fixed for the 
performance by one party, but he performed within 
the year; the other party, by the terms of the agree- 
ment, was not to perform except at the expiration of 
several years; he to pay an additional annual rent for 
the remainder of the lease, of which several years 
were unexpired. This was established as the prevail- 
ing doctrine in England by the later case of Cherry 
v. Heming, 4 Exch. 631. * * * * * * This rul- 
ing has been approved and followed in many Ameri- 
can cases, though not uniformally so. Holbrook vy. 
Armstrong, 1 Pair. 31; Rake v. Pope, 7 Ala. 161; John- 
son v. Watson, 1 Kelly, 348. This doctrine is thus 
stated by Mr. Smith, (Smith, Cont. 113:) “When, 
however, all that is to be done by one party, as the 
consideration for what is to be done by the other, 
actually is done by the one within the year, the stat- 
ute does not prevent that party suing the other for 
the non-performance of his part of the contract. When 
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one has had the full benefit of the contract the law 
will not permit the other to withhold the considera- 
tion,” citing numerous cases, both English and 
American. If, by its terms, or by reasonable construc- 
tion, a contract not in writing can be fully performed 
within a year, although it can be done only by the 
occurrence of some improbable event, as the death of a 
person referred to, it is not within the statute; so if it 
can be performed on one side within the year. Bland- 
ing v. Sargent, 33 N. H. 239; Wiggins v. Keizer. 6 Ind. 
252; Soggins v. Heard, 31 Miss. 426; Suggertt v. Cason, 
26 Mo. 221; Burney v. Ball, 24 Ga. 505; Sherman v. 
Champlain Co., 31 Vt. 162; Wilson v. Ray, 13 Ind. 1; 
Hill v. Jamieson, 16 Ind. 125. See, also, Paris v. 
Strong, 51 Ind. 339; Withers v. Richardson, 5 T. B. 
Mon. 94. In the Supreme Court of the United States, 
Mr. Justice Miller said upon this subject (Walker v. 
Johnson, 96 U. S. 424): “In order to bring a parol 
contract within the statute, it must appear affirma- 
tively that the contract was not to be performed 
within the year.” In McPherson v. Cox, 96 U. S. 404, 
it was said in the same court that the statute applies 
only to contracts which, by their terms, are not to be 
performed within that time. To the same end are 
White v. Hanchett, 21 Wis. 415; Blakeney v. Goode, 30 
Ohio St. 350; Thomas v. Hammond, 47 Tex. 42; Som- 
erby v. Buntin, 118 Mass. 279, and Jordan v. Miller, 75 
Va. 450; 1 Benj. Sales, 132. In the case of Packet Co. 
v. Sickles, 5 Wall. 580, relied on by the defendant in 
error, the court held that the contract, being by its 
terms extended beyond a year —to-wit, 12 years—that 
it was within the statute, notwithstanding the pro- 
viso, if the bond should last so long; that is, that the 
possibility of defeasance within the year does not 
make it the less a contract to be performed beyond the 
year. And tothe same effect are many other cases 
cited. Birch y. Earl of Liverpool, 9 Barn. & C. 392; 
Dobson vy. Espie, 2 Hurl. & N. 81. This has been 
often held, and the reason is that the contract, being 
one to be performed by its terms beyond the year, 
comes within the statute, although it may be defeated 
within the year; a possible defeasance not affecting 
time when by its terms it may be performed. We are 
dealing with the statute that provides “any agreement 
that is not to be performed within a year,’ not any 
agreement that is not to be defeated within a year, 
and we think the distinction is clearly defined in 
reason as well as by the cases. 


On the subject of seduction, the Supreme 
Court of Oregon in Patterson v. Hayden, 21 
Pac. Rep. 129, held that a woman may be 
unchaste, and then reform and lead a virtuous 
life, and if she is then seduced her seduction 
ought to be visited with such damages as a 
jury would think, under all the circumstances, 
the defendant ought to pay; but to justify 
a recovery there must be a reformation. 
The female must have honestly abandoned 
and ceased her lewd conduct for a sufficient 
length of time before the act complained of, 
to induce the jury as reasonable men to be- 
lieve the reformation was real and not feigned. 
The word ‘‘seduction,’’ when applied to the 
conduct of a man towards a woman, means 


the use of some influence, artifice, promise, 





or means on his part by which he induces the 
woman to surrender her chastity and virtue 
to his embraces. Therefore, criminal 
indulgence with a. woman who was at the time 
leading a lewd and lascivious life does not 
constitute seduction. The court says: 

But the question which presents the greatest diffi- 
culty is what is meant by the word “seduction” in 
this section. Lexicographers are not agreed as to its 
meaning. Webster defines the word seduce, to draw 
aside from the path of rectitude and duty in a manner; 
to entice to evil; to lead astray; to tempt and lead to 
inquity; to corrupt; to deprave; to induce to sur- 
render chastity. And the word “seduction’’ thus: 
The act of seducing or of enticing from the path of 
duty; specifically, the act or crime of persuading a 
female to surrender her chastity. Burrell’s Law 
Dictionary thus defines it: The debauching of a 
woman; the offense of inducing a woman to consent 
to unlawful intercourse, omitting altogether the 
elements of chastity. Under Webster’s definition the 
female must have been persuaded to surrender her 
chastity; under Burrell’s, only to consent to unlawful 
intercourse. Courts have been more inclined to fol- 
low Webster’s definition than those given by the legal 
lexicographers. Croghan vy. State, 22 Wis. 424; Parker 
v. Monteith, 7 Oreg. 277; Breon v. Henkle, 14 Oreg. 
494; Bell v. Rinker, 29 Ind. 267. * * * So far these 
extracts, I think, tend to show that, in construing the 
statute under consideration, to constitute seduction 
something more is necessary than sexual intercourse, 
induced by persuasions, urgent importunities, etc., 
followed by pregnancy; but just where the dividing 
line is to be drawn seems difficult to determine. If 
the word “chaste,” in this connection, is used in the 
sense of never having submitted to illicit sexual inter- 
course, the requirement is greater than the law exacts, 
because it has been frequently determined that a 
Woman may be seduced who had previously at some 
period{of her life been unchaste. Baird v. Boehner, 
33 N. W. Rep. 694; Smith v. Milburn, 17 Iowa, 30; 
Love v. Masoner,6 Baxt. 24. But these authorities 
leave the main question untouched, which counsel 
for appellant seek to present on this appeal, and that 
is, what is the legal effect of lewd practices and habits 
of the female alleged to have been seduced, at and 
immediately before such alleged seduction? Do they 
only mitigate the damages, and corroborate the de- 
fendant’s denial of the seduction, or do they go 
further, and defeat the plaintiff’s right of recovery 
entirely, ifthe jury are satisfied that the female al- 
leged to have been seduced was in the habit of seeking 
opportunities for criminal induigence, not only with 
the defendant, but with various other persons, about 
the time of such alleged seduction? In other words, 
can a woman who engages in criminal indulgence with 
her male acquaintances, as opportunities present 
themselves, and who will make opportunities for that 
purpose, be said to be seduced, within the true intent 
and meaning of the statute? Unless these questions 
can be answered in the affirmative, it is not perceived 
that she was “seduced.” To hold otherwise would 
be to break down all distinctions between the virtuous 
and vicious, and to place the common bawd on the 
same plane with the virtuous woman, whose life was 
pure and whose confidence had been betrayed by the 
heartless libertine. 
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FOREIGN DIVORCES. 





Although marriage is commonly only 
spoken of as a contract and by our statutes 
declared to be a ‘‘civil contract,’’ it has feat- 
ures antagonistic to our ideas of an ordinary 
contract. ‘‘It is more than a contract, is 
indissoluable by the parties, subsists though 
one of them becomes incapable by act of 
God, it is of greater moment to the State than 
to them, it is the parent and not the child of 
society.’’! 

While the term contract may be correct, 
while it remains executory, as soon as the 
marriage relation is established by the pre- 
scribed ceremony it becomes a status, clothing 
the parties with relations, entirely new as to 
each other and the world. It is this new re- 
lationship with all its accompanying rights 
and obligations which we call the status and 
which death or divorce can alone destroy. 

This modern view of the marriage relation, 
as contradistinguished from the contract idea 
as in large measure still held in foreign coun- 
tries and as held in New York until the case 
of Kinnier v. Kinnier, 45 N. Y. 535, decided 
in 1871—has had a decided influence upon 
the subject of divorce and especially of for- 
eign divorce. 

It is a generally conceded principle of law 
in the United States that marriage is con- 
trolled by the lex loci contractus, and that this 
is true whatever may be the actual domicile 
of the parties at the time. Inother words, 
whatever may have been the requirements of 
. the laws of the domicile of the contracting 
parties as to age, capacity, consent, ete., if 
the requirements of the laws of the State 
where the marriage was celebrated were com- 
plied with, the marriage itself will be valid 
in the State of domicile. 

It has accordingly been held that parties, 
domiciled in New York might go to New 
Jersey there marry and return to New York, 
and the marriage be held valid. Adjudica- 
tions of this kind in most of the States have 
given rise to the principle that ‘‘a marriage 
valid where made is valid everywhere,’’ ex- 
cept, of course, it be incestuous, polygamous 
or against public morals. The converse of 
this seems to follow necessarily viz., a mar- 
riage void where made is void everywhere, 
barring mere informalities or irregularities. 


126 Alb. L. J. 448. 





It is also well established that while the 
contracting parties may retain the benefits of 
the inviolability of the status upon removing 
to a foreign jurisdiction, the status undergoes 
a change, inasmuch as the statutory require- 
ments which characterize the status in one 
State cannot be transferred to another State, 
even upon a bona fide change of domicile to 
the latter. For upon sucha change the status 
of the new domicile upon removal, ipso facto, 
attaches and that of the old is lost; were this 
not so, there would arise an endless confusion 
of conflicting marital rights and obligations, 
wholly inconsistent with public policy and 
the comity of States. 

With this preface as to the status of mar- 
riage, it will now be proper to consider in 
what manner and to what extent the decree 
of a foreign court can dissolve it; the tribu- 
nals of the different States being considered 
in this connection foreign to one another. 

The plan to be followed necessitates the 
treatment of the following points: 

1. A consideration of the requisites for 
giving the court jurisdiction in both domestic 
and foreign divorces. 

2. The form and nature of the action, in- 
cluding notice by publication. 

3. The effect of a foreign judgment of 
divorce upon the status of parties, plaintiff 
and defendant. 

4. The validity of the judgment in other 
States. 

And first as to the requisites. As legisla- 
tive divorces have been generally abolished, 
original jurisdiction has been given to the 
circuit courts. Before such courts, therefore, 
it is necessary to bring the application for 
divorce in the first instance, and to render its 
decree valid it must have jurisdiction of the 
subject-matter and the parties. This subject- 
matter of the suit in an action for divorce 
must not be confused with the grounds upon 
which it is to be granted, for while the former 
must be within the court’s jurisdiction, the 
latter may have arisen or the offenses have 
been committed in any jurisdiction. Under 
this principle a Wisconsin court can render a 
valid decree of divorce for causes occuring 
wholly in England or Illinois.” 

After the same nature is the doctrine that, 
‘‘the domicile of the parties at time of the of- 
fense committed is of no consequence, the 


22 Bishop M. & D.,§ 171. 
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jurisdiction depending on their domicile when 
the preceeding is instituted and-the judgment 
is rendered,’’ and this obtains in all States ex- 
cept Pennsylvania, New Hampshire, and 
Louisiana.? 

Nor is it material to the question of juris- 
diction in what country or under what system 
of divorce laws the marriage was celebrated, 
the lex fori governing the court. This, how- 
ever, is only the American rule, the English 
rule asserting the incapacity of any foreign 
court to dissolve an English marriage. But 
the tendency is toa more liberal view at 
present.‘ 

As in other actions the domicile of the par- 
ties within the jurisdiction is a prime requis- 
ite, so is it in actions for divorce, but with 
this marked qualification that the domicile of 
the moving party is alone required, both need 
not be within the jurisdiction, and this power 
of the court where the applicant resides is 
not dependent upon the residence of the de- 
fendant in the same State or jurisdiction, 
but exists even though the defendant never 
resided in the State. 

The nature of such a domicile as is required 
to give jurisdiction needs explanation. 

It is generally conceded that the husband 
has the right, without the consent of the wife, 
to establish his domicile anywhere, and it is 
the legal duty of the wife to follow, non-com- 
pliance on her part amounting to desertion, 
and this is true even though both be living 
separate under articles of separation or by 
mutual consent.° 

This domicile of the husband for the pur- 
pose of giving jurisdiction must be bona jide, 
he cannot leave the matrimonial domicile, for 
instance, go to another State, with no inten- 
tion of becoming a citizen, but for the pur- 
pose of obtaining an ex parte divorce, for 
this would, when shown, be a fraud upon the 
court, rendering its decree void ab initio. 

If such decrees were allowed to stand, 
marriage would become a farce, subject to 
the caprice of either of the parties. 

But the wife may, under certain circum- 
stances, acquire a separate domicile for the 
purposes of a divorce. This right on her 
part is one founded in justice and common 
sense, for, were this not so, it is easy to con- 

32 Bishop M. & D., §§ 178, 179. 

4 Harvey v. Farnie. 8 L. R. App. Cas. 43. 


5 Warrender v. Warrender, 2 C. & F. 488. 
6 Craven v. Craven, 27 Wis. 418. 





ceive of a worthless and cruel husband, by 
willfully changing his domicile, depriving his 
wife of all remedy by way of a divorce. 

That a husband can commit adultery in 
Wisconsin and flee to Illinois and thereby 
deprive his wife of her right of action, on the 
theory that her domicile, following that of 
her husband, was in Illinois and that there- 
fore she could not sue in a Wisconsin court, 
is to allow reverence for a dogma to over- 
power our sense of justice. It was long be- 
fore this enlightened doctrine obtained in the 
United States and received its first recognition 
in the Supreme Court of the United States, in 
the case of Cheever v. Wilson, 9 Wall. 108, 
and was not fully accepted in the courts of 
New York until the case of Hunt v. Hunt,’ 
decided in 1878. 

The circumstances under which the wife 
can thus secure her separate domicile must 
be such that she is not the spouse guilty of 
the matrimonial wrong; or, as stated by 
Bishop: ‘‘A wife cannot obtain an independ- 
ent domicile by her own wrong. Hence, in 
proceedings against her for divorce, though 
she may have separated from her husband, 
and he- living in a different State, her domicile 
is presumed to be the same as his.’’* But it 
is evident that were the husband the wronging 
party, a contrary rule must prevail. ‘‘The 
wife’s legal duty is to follow her husband’s 
domicile ceases only in consequence of con- 
duct of the husband, of such a nature, as 
owing to it the law would by divorce absolve 
her from the duty.’’ 

As was well said in the leading case of 
Harding v. Alden:® ‘‘Unless the wife could 
acquire a separate domicile for the sake of 
getting a divorce, it would require that the 
wife, abandoned and dishonored, should seek 
the new domicile of the guilty husband, animo 
manendi, before she could claim the benefit 
of the law to be relieved from his control.’ 

II. The form and Nature of the Action, In- 
cluding Notice by Publication. — Under the 
contract idea of the marriage relation, the 
action for divorce partook of all the incidents 
of any action for the breach of contract, and 
as divorce was the remedy for such a breach, 
the action was considered as one purely in 
personam, i. e., the action instead of being 
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directed against the relation was directed 
againt the person, and it therefore followed 
as a natural consequence that no action could 
be maintained unless the party defendant 
were in court, on the maxim that every person 
should have his day in court, in order to be 
bound. So long as this view of the action 
obtained in the courts, it is evident that the 
propositions zbove advanced, concerning the 
presence of but one party, could not be 
maintained. Latterly, however, since the 
acceptance of the idea that marriage is a 
status, an action for divorce, so far as the 
main question is concerned, viz., the termina- 
tion of the relation of husband and wife, is 
now considered by the leading courts as an 
action wholly in rem. Such an action as the 
term indicates is no longer directed against 
the person, but against his status, the status 
being the res under adjudication. 

It is a principle of interstate law, that each 
State has the right to judge of the status of 
its own citizens, and that no State can exer- 
cise any direct jurisdiction outside of its own 
borders. But when an applicant for a di- 
vorce comes into court, he brings his status 
with him, and thus gives the court jurisdiction 
of the subject-matter, which jurisdiction 
could in nowise be strengthened by the 
presence of the defendant, so far as the sub- 
ject-matter is concerned. 

‘*As in other actions in rem the inanimate 
object must be secured as being the only way 
to get jurisdiction over it, so in divorce the 
judgment does not act on the material man, 
but upon his immaterial status, and to reach 
this the man himself must be within reach, 
for only through him can the status be oper- 
ated upon, and by submitting to the proceed- 
ings as plaintiff, it is his own status which is 
to be operated upon by the judgment,’’!° and 
so far asthe applicant is concerned, there 
being no fraud, the marriage relation is at an 
end; and he or she is at liberty to re-marry, 
whatever effect may be given to such decree 
by the laws and courts of the domicile of the 
defendant spouse. 

The necessity for considering an action for 
divorce as one in rem instead of one in per- 
sonam, is readily seen by considering the 
requirements of the latter. In such an ac- 
tion, to sustain the jurisdiction there must be 
personal service. If, therefore, the husband 


10 26 Alb. L. J. 448 et seq. 





changed bis domicile and his wife remained 
behind, she could not bring such an action 
for divorce: Ist. Because, constructive pro- 
cess by her State would be of no avail as 
against him, he not being a citizen and the 
process being confined to her own State. 2d. 
Because cf the maxim that the husband’s 
domicile controls that of the wife. The wife, 
therefore, would be left without a remedy. 
But this change in the form of the action into 
one in rem, together with the power of ac- 
quiring a separate domicile in some cases for 
the purposes of divorce, have removed these 
hardships and placed heron a more even 
footing with man. 

The action of divorce being therefore in 
rem, no actual notice to the defendant is 
necessary, mere constructive notice being 
held sufficient." 

By constructive notice is generally meant 
notice given by publication or posting within 
the jurisdiction of the court for a prescribed 
period of time. Such notice, however, is 
only allowed when, on affidavit, it is shown 
by the moving party that it is the best possi- 
ble, owing to his ignorance of the whereabouts 
of the defendant at the time of trial. Upon 
such affidavit the court issues an order for 
publication, and if the defendant does not 
answer personally or by attorney, within the 
time prescribed by statute, judgment will be 
rendered for the plaintiff in view of all the 
facts, and such judgment, unless impeached 
for fraud, will be held valid as between the 
parties and as against all the world. The 
subject of constructive notice was fully ex- 
amined in,the leading case of Ditson v. Dit- 
son,’? Ames, C. J., rendering the decision. 
We quote freely: ‘‘Jurisdiction over the pe- 
titioning party alone, as a citizen of a State, 
is sufficient by the general law to give juris- 
diction to the courts of the State to divorce 
such party, upon such notice, personal or 
constructive, to the other party to the mar- 
riage sought to be affected or dissolved, 
whether such party be present in or absent 
from the State, as is possible or customary 
under the circumstances.’’ Page 103. ‘‘To 
say that the general law inexorably demands 
personal notice in order to such action, or 
still more demands that all parties interested 
in a relation or in property subject to a juris- 


11 Cooper v. Cooper, 7 Ohio, 238. 
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diction should be physically within that jur- 
isdiction, is to lay down a rule of law inca- 
pable of execution, or to make the execution 
of laws dependent, not upon the claims of 
justice, but upon the chance locality, or what 
is worse upon the will of those most interested 
to defeat it.’’ 

That such constructive notice by publica- 
tion is sufficient to sustain an action for di- 
vorce has been held by a majority of the 
courts. 

New York, however, until recently, and 
then only qualifiedly, admitting the practice, 
but we can see no reason for it save the uni- 
form adherence of her courts, until 1878 to 
the older doctrine that marriage is a contract, 
and that a woman could not have a separate 
domicile for purposes of divorce. In actions 
in the admiralty courts, in prize causes and 
in the State courts in garnishment, attach- 
ment, etc., it is well settled that constructive 
notice is deemed sufficient; in fact without 
resource to such notice there would often be 
a total failure of justice. If such construc- 
tive notice can suffice to dispose of the most 
sacred rights of property, when defendant 
has no notice, we see no reason why it should 
not have equal force and application to ac- 
tions for divorce. Quoting again from Ditson 
v. Ditson.” It is a very narrow view of the 
general law; it is to form a very low estimate 
of the wisdom which directs its administra- 
tion, to suppose that when it can do justice 
to those within its jurisdiction, and entitled 
to its aid only by dispensing with personal 
notice to those out of it, and substituting in- 
stead what is possible for notice to them, it 
is powerless to do this, and so powerless to 
help its own citizens or strangers within its 
gates, however strong may be their claims 
Such a sacrifice of sub- 
stance to shadows; of the purposes, to the 
forms of justice might mark the ordinances 
of a petty municipality, but could hardly be 
supposed to characterize the system of gen- 
eral law." } 

When it is further considered that citation 
by personal service is no better for founding 
jurisdiction than service by publication, since 
no tribunal can send its process into a foreign 
jurisdiction, there remain no valid reasons 
for not allowing to a divorce granted in ac- 


13 Supra. 
44 Ditson vy. Ditson, 4 R. I. 87, p. 101. 





cordance with the laws of the State and on 
service of notice by publication, the same 
force and effect as to one granted where both 
parties have submitted to the jurisdiction of 
the court. 

Ill. The Effect of an Ex parte Divorce upon 
the Status of the Parties, Plaintiff and De- 
fendant.—It has already been indicated that 
the moving party by submitting his status to 
a decree of the court, becomes absolved from 
the marital relation and is free to re-marry 
in the State rendering the decree, and it is 
perhaps generally conceded that such spouse 
might re-marry in any other State acknowl- 
edging the validity of the decree. While 
both parties remain in the same State they 
have a common status, subject to the same 
laws, and hence a decree of divorce becomes 
absolute, when both submit; but if one re- 
moves to another State ‘‘his or her status as 
affected by the marital relation may be ad- 
judged upon and confirmed or changed in 
accordance with the laws of that State.’’ In 
other words their status has become separable 
and as each State can adjudicate upon the 
status of its own citizens without hindrance 
from any other, it would seem to follow that 
a divorce by one of the spouses would not 
precludé an action for a decree by the other. 
Some States as Maine and Michigan, have 
statutes to this effect.” But these proposi- 
tions if carried out lead to seeming anomalies. 
Thus, the husband obtains from his wife, who 
remains in New York a valid ex parte divorce 
in Indiana. But as New York does not rec- 
ognize such divorces, the husband in Indiana 
and all other States save New York will be 
considered as having been freed and as no 
longer having a wife, whereas the wife not 
having had personal notice nor having sub- 
mitted to the jurisdiction of the Indiana court 
is unaffected by its decree, and is hence still 
a married woman, but without a -husband. 
And so far has this doctrine been pushed in 
New York that a husband against whom a 
wife had obtained an ex parte divorce in Ohio 
was held guilty of bigamy for re-marrying in 
New York during the life-time of his first 
wife.® 

Thus far we have been going on the pre- 
sumption that the divorce was simply for 


15 Wright v. Wright, 24 Mich. 180. Also see Cook v, 
Cook, 56 Wis. 195. 
16 People v. Baker, 76 N. Y. 78. 
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separation wherein no property rights, de- 
mands for alimony, and questions concerning 
the charge of children were involved. When 
such is the case the action partakes somewhat 
of an action in personam, and as such no ef- 
fect can be given to a decree which will bind 
an absent defendant. If the defendant be 
the husband, the decree for alimony of a 
foreign tribunal against him, he having had 
only constructive notice, is not binding upon 
him, on the principle that no State can effect 
the property or status of a citizen of another 
State. This would be giving extraterritorial 
effect to the judgment of a court against a 
non-resident, who has not submitted to its 
jurisdiction. 

IV. Its Validity as a Foreign Judgment in 
other States.—By § 1, art. IV of the consti- 
tution of the United States it is provided as 
follows: ‘‘Full faith and credit shall be given 
in each State to the public acts, records and 
judicial proceedings of every other State. 
And the congress may by general laws pre- 
scribe the manner in which such acts, records, 
and proceedings shall be proved, and the 
effect thereof.’’ 

In accordance with this provision congress 
passed the act of May 26, 1790, to this effect. 
‘*The said records and judicial proceedings 
authenticated as aforesaid shall have such 
faith and credit given to them in every court 
within the United States as they have by law, 
or usage in the courts of the State from 
whence the said records are or shall be taken.”’ 
‘*Therefore,’’ says Story, ‘‘if in such court 
it hath the faith and credit of evidence of the 
highest nature, viz., record evidence, it must 
have the same faith and credit in every other 
court.”’ 

The ancient maxim, res adjudicata pro 
veritate accipitus, lies at the bottom of these 
federal laws, hence when the judgment or 
decree of a sister State is produced, the 
courts of our State must presume that the 
tribunals of the other had jurisdiction both 
of the subject-matter and the parties, and 
acted in accordance with its own statutes. 
The onus of impeaching such a judgment is 
thrown upon the one against whom it is urged. 
Says Phillips: ‘‘It may be stated now as a 
principle now uniformly observed and sanc- 
tioned throughout the United States, that the 
judgment of one of the State courts is of the 
same dignity in every other State asin the 





one where it was pronounced, and hence if 
in the courts of the State where the judgment 
was pronounced it is conclusive in its opera- 
tion as evidence or otherwise, it must be 
equally so and to the same extent and in all 
the courts throughout the United States.’’!” 

This was the great doctrine laid down in 
the leading case of Mills v. Duryea, ever 
since followed by the Supreme Court of the 
United States, as seen by an examination of 
the later cases of Cheever vy. Wilson,!® and 
Pennoyer v. Neff. But while such effect is 
to be given to the judgments of divorce of 
other States, the above cases and others 
maintain that such judgments may be wholly 
impeached by showing that the court render- 
ing them had not jurisdiction, and it makes 
no difference whether the judgment comes in 
question directly or indirectly.” So when 
there has been fraud practiced upon the 
court, by the moving party, as in not obtain- 
ing a bona fide domicile before making appli- 
cation, or in making false affidavits as to his 
or her knowledge or ignorance of the where- 
abouts of the defendant to secure an order 
for publication and thus avoid personal serv- 
ice. Such fraud vitiates the judgment, but 
the innocent party must bring action on the 
fraud within a reasonable time after he re- 
ceives notice thereof, otherwise the courts of 
another State will not interfere and allow the 
party defendant to receive advantage from 
his own neglect. Such frauds, moreover, 
may be shown in another State when the ac- 
tion is between the same parties or their 
privies, and on the same subject-matter. 
Nevertheless, the courts have always been 
very reluctant to set aside a judgment of di- 
vorce obtained in another State, unless fraud 
or want of jurisdiction can be conclusively 
shown. For one of the parties relying upon 
the validity of the divorce may have re-mar- 
ried, and thus the interests of innocent third 
parties may have become involved. 

Says Peck, J., in Parish v. Parish:# ‘‘A 
judgment or decree which affects directly the 
status of married persons by sundering the 
marital tie, and thereby enabling them to con- 
tract new matrimonial relations with other 


17 Phillips’ Ev. (Cowen & Hill’s Ed.) Note 305, pp. 
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and innocent persons, should never be re- 
opened. Such a course would endanger the 
peace and good order of society and the 
happiness and-+well being of those who, inno- 
cently relying upon the stability of a decree 
of a court of competent jurisdiction, have 
formed a connection with the person who 
wrongfully perhaps procured its promulga- 
tion.’’ Such being the general rule as to the 
validity of foreign ex parte divorces, and such 
being the faith and credit given them, it would 
seem to follow, notwithstanding the doctrine 
of the severalty of status, when separate 
domiciles have been acquired, and the inca- 
pacity of the decree of the court of one State 
affecting the non-residemt defendant of an- 
other, that the ‘‘divorce of one party divorces 
both,’ * and that both parties must be left 
at liberty to enter into new marital relations. 

As a general resume of the above proposi- 
tions the following quotation from Bishup, 
seems appropriate: ‘‘Where the parties are 
domiciled in different States, and one of them 
obtains in his own State, on constructive 
notice, a decree dissolving his own marital 
status, but not operating, since it cannot, on 
the like status of the other, what, within the 
constitutional and statutory provisions, * * 
* is the effect of the decree in other States? 
After alluding to the statute of 1790, he con- 
tinues: ‘‘This statute is interpreted to mean 
what it says. The courtin the other State 
will by proper methods ascertain what are 
the laws and usages of the State wherein the 
record was taken, and then give it not the 
effect accorded a like domestic record by the 
laws of his own State, but the effect it has in 
the State where made. * * * If, then, a 
wife domiciled in Ohio obtains an ex parte 
divorce from her husband, domiciled in New 
York, the New York court is not permitted to 
say that her status has been reduced to non- 
marital as to Ohio, but it remains marital as 
to New York. If the effect of the sentence 
is in Ohio to make her a single woman there, 
its effect is also and equally to exactly the 
same extent to make her a single woman in 
New York, and such she is made in all the 
other States in the Union.” * 

Joun J. Escon. 


22 Cooper v. Cooper, 7 Ohio, 594. 
23 Bishop M. & D., Vol. II, p. 184, § 199. 





CARRIER—BILL OF LADING—COLLUSIVELY 
ISSUED BY FREIGHT AGENT—LIABILITY 
TO BONA FIDE PURCHASER. 
FRIEDLANDER V. TEXAS & PACIFIC RAILWAY 
COMPANY. 





Supreme Court of the United States, April 15, 1889. 


A station agent of a railroad company, possessing 
authority to issue and sign bills of lading, cannot bind 
the company by a bill of lading of goods which have 
no existence, fraudulently issued by collusion with a 
pretended shipper, although the pretended shipper 
negotiates a draft, with the false bill of lading attached, 
for value, to a third person, who, being entirely 
ignorant of the facts, purchases upon the faith of such 
bill of lading; the railroad company is not liable to the 
bona jide purchaser, because the fraud is utterly out- 
side of the scope of the agent’s employment, as his au- 
thority is strictly limited to issuing bills of lading for 
goods actually delivered for transportation. 


Mr. Chief Justice FULLER, after stating the facts 
delivered the opinion of the court. 

‘The agreed statement of facts sets forth ‘that, 
in point of fact, said bill of lading of November 6, 
1883, was exeeuted by said E. D. Easton fraudu- 
lently, and by collusion with said Lahnstein, and 
without receiving any cotton for transportation, 
such asis represented in said bill of lading, and 
without the expectatation on the part of the said 
Easton of receiving any such cotton;’’ aud it is 
further said that Easton and Lahnstein had fraud- 
ulently combined in another case, whereby Easton 
signed and delivered to Lahnstein a similar bill of 
lading for cotton ‘‘which had not been received, 
and which the said Easton had no expectation of 
receiving ;”’ and also ‘‘that, except that the cotton 
was not received nor expected to be received by 
said agent when said bill of lading was by him exe- 
cuted as aforesaid, the transaction, was, from first 
to last, customary.”’ In view of this language, 
the words ‘for transportation, such as is repre- 
sented in said bill of lading,’’ cannot be held to 
operate as alimitation. The inference to be drawn 
from the statement is that no cotton what- 
ever was delivered for transportation to the 
agent at Sherman station. The question arises, 
then, whether the agent of a railroad company at 
one of its stations can bind the company by the 
execution of a bill of lading for goods not actually 
placed in his possession, and its delivery toa 
person fraudulently pretending, in collusion with 
such agent, that he had shipped such goods, in 
favor of a party without notice, with whom, in 
furtherance of the fraud, the pretended shipper 
negotiates a draft, with the false bill of lading 
attached. Bills of exchange and promissory notes 
are representatives of money, circulating in the 
commercial world as such, and it is essential, to 
enable them to perform their peculiar functions, 
that he who purchases them should not be bound 
to look beyond the instrument, and that his right 
to enforce them should not be defeated by any- 
thing short of bad faith on his part. But bills of 
lading answer a different purpose, and perform 
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different functions. They are regarded as so 
much cotton, grain, iron, or other articles of 
merchandise, in that they- are symbols of owner- 
ship of the goods they cover; and as no sale of 
goods lost or stolen, though to a bona Jide pur- 
chaser for value, can divest the ownership of the 
person who lost them, or from whom they were 
stolen, so the sale of the symbol or mere repre- 
sentative of the goods can have no such effect, 
although it sometimes happens that the true 
owner, by negligence, has so put it into the power 
of another to occupy his position ostensibly as to 
estop him from asserting his right as against a 
purchaser, who has been misled to his hurt by 
reason of such negligence. Shaw v. Railroad Co., 
101 U. S. 557, 563; Pollard v. Vinton, 105 U.S. 7, 
8; Gurney v. Behrend, 3 El. & Bl. 633, 634. It is 
true that, while not negotiable as commercial 
paper is, bills of lading are commonly used as 
security for loans and advances; but itis only as 
evidence of ownership, special or general, of the 
property mentioned in them, and of the right to 
receive such property at the place of delivery. 
Such being the character of a bill of lading, can a 
recovery be had against a common carrier for 
goods never actually in its possession for trans- 
portation, because one of its agents, having 
authority to sign bills of lading, by collusion with 
another person, issues the document in the ab- 
sence of any goods at all? 

It has been frequently held by this court that 
the master of a vessel has no authority to signa 
bill of lading for goods not actually put on board 
the vessel. and, if he does so, his act does not 
bind the owner of the ship even in favor of an 
innocent purchaser. The Freeman, 18 How. 182, 
191; The Lady Franklin, 8 Wall. 325; Pollard v. 
Vinton, 105 U. 8.7. And this agrees with the 
rule laid down by the English courts. Lickbar- 
row v. Mason, 2 Term R. 67; Grant v. Norway, 10 
C. B. 665; Cox v. Bruce, 18 Q. B. Div. 147. “The 
receipt of the goods,” said Mr. Justice Miller, in 
Pollard v. Vinton, supra, “‘lies at the foundation 
of the contract to carry and deliver. If no goods 
are actually received, there can be no valid con- 
tract to carry or to deliver.”” *‘And the doctrine 
is applicable to transportation contracts made in 
that form by railway companies and other carriers 
by land, as well as carriers by sea,” as was said 
by Mr. Justice Matthews in Railway Co. v. 
Knight, 122 U. 8. 79, 87,7 Sup. Ct. Rep. 1132, he 
adding also: “If Potter [the agent] had never 
delivered to the plaintiff in error any cotton at 
all to make good the 525 bales called for by the 
bills of lading, it is clear that the plaintiff 
in error would ‘not be liable for the deficiency. 
This is well established by the cases of The Free- 
man, 18 How. 182, and Pollard vy. Vinton, 105 U. 
S.7.’’ It is a familiar principle of law that where 
one of two innocent parties must suffer by the 
fraud of another, the loss should fall upon him 
who enabled such third person to commit the 
fraud; but nothing that the railroad company did 
or omitted todo can be properly said to have 





enabled Lahnstein to impose upon Friedlander & 
Co. The company not only did not authorize 
Easton to sign fictitious bills cf lading, but it did 
not assume authority itself to issue such docu- 
ments, except upon the delivery of the merchan- 
dise. Easton was not the company’s agent in the 
transaction, for there was nothing upon which 
the agency could act. Railroad companies are 
not dealers in bills of exchange, nor in bills of 
lading; they are carriers only, and held to rigid 
responsibility as such. Easton, disregarding the 
object for which he was employed, and not in- 
tending by his act to execute it, but wholly for a 
purpose of his own and of Lahnstein, became 
particeps criminis with the latter in the commission 
of the fraud upon Friedlander & Co., and it 
would be going too far to hold the company, un- 
der such circumstances, estopped from denying 
that it had clothed its agent with apparent au- 
thority to do an act so utterly outside the scope 
of his employment and of its own business. The 
defendant cannot be held on contract as a com- 
mon carrier, in the absence of goods, shipment, 
and shipper; nor is the action maintainable on 
the ground of tort. ‘“‘The general rule,’’ said 
Willes, J., in Barwick v. Bank, L. R. 2 Exch. 259, 
‘sis that the master is answerable for every such 
wrong of the servant or agent as is committed in 
the course of the service, and for the master’s 
benefit, though no express command or privity of 
the master be proved.’ See, also, Limpus v. 
Omnibus Co.,1 Hurl. & C. 526. The fraud was 
in respect to a matter within thescope of Easton’s 
employment or outside of it. It was not within 
it, for bills of lading could only be issued for 
merchandise delivered; and, being without it, the 
company, which derived and could derive no 
benefit from the unauthorized and fraudulent act, 
cannot be made responsible. Banking Co. v. 
Railway Co., 18 Q. B. Div. 714. Thelaw can 
punish roguery, but cannot always protect a pur- 
chaser from loss; and so fraud perpetrated through 
the device of a false bill of lading may work in- 
jury to an innocent party, which cannot be re- 
dressed by a change of victim. Under the Texas 
statutes the trip or voyage commences from the 
time of the signing ofthe bill of lading issued 
upon the delivery of the goods, and thereurder 
the carrier cannot avoid his liability as such, even 
though the goods are not actually on their pas- 
sage at the time of a loss, but these provisions do 
not affeet the result here. We cannot distinguish 
the case in hand from those heretofore decided 
by this eourt, and in consonance with the conclu- 
sions therein announced this judgment must be 
affirmed. 


Notre.—The authority to issue and sign bills of 
lading is usually conferred upon agents of carriers, as 
steamboat and railroad companies. Such acts are re- 
garded as coming strictly within the line and scope of 
the duties of these persons. Bills of lading possess a 
dual character. They are both receipts and contracts. 
The acknowledgment of the delivery and acceptance of 
the goods performs the office of a receipt, and like all 
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mere receipts, this acknowledgment is but prima facie 
evidence, and may be shown not to be true. Astothe 
rest these instruments are contracts. The agent of 
the carrier can sign such contracts only when he has 
authority to do so, and he has no such authority when 
the goods are not actually delivered to him. 

In an early English case it was said that “the general 
usage gives notice to all people that the authority of 
the captain to give bills of lading is limited to such 
goods as have been put on board; and a party taking 
a bill of lading, either originally or by indorsement, for 
goods which have never been put on board,is bound 
to show some particular authority given to the master 
to sign it.”2 This view has been subsequently ap- 
proved by the English courts,3 as well as by the courts 
of this country.4 The leading American case is that of 
The Schooner Freeman v. Buckingham,' cited in the 
principal case. The public is held to have notice that 
the agent’s authority to issue bills of lading is limited 
to goods actually received.6 And it seems that the 
goods received must belong to the person to whom the 
bill of lading is given, to render it valid.?7 Of course,a 
bill of lading will be good, although issued prior to the 
receipt of the goods, if they are,in fact, delivered.’ 
The agent possessing no authority to issue bills of 
lading for goods not delivered, if such are issued, they 
are absolutely void, and can never be made the founda- 
tion of an action, even in the hands of one who has ad- 
vanced money upon them in good faith and without 
notice of their fraudulent issue.2 There being no dis- 
tinction between a bill of lading given by a carrier on 
land and one given by a carrier on water, the agents of 
both classes of carriers are alike limited to act within 
the scope of their authority. Thus, where a freight 
agent of a railroad company, by the procurement of a 
cotton buyer, signed a bill of lading for 32 bales of 
cotton which were not on hand, and which were never 
delivered to the company, or any agent for it, and 
where aninnocent third party paid a draft for the 
price of the cotton on the faith of the bill of lading 
attached to it and indorsed to him, and never having 
received the cotton sued the railroad company for its 
non-delivery,it was held that, the carrier was not estop- 
ped from showing that no cotton was, in fact, delivered 
for transportation; that the agent had no authority, 
real or apparent, to sign a receipt or bill of lading 
until actual delivery of the cotton, and that hence, the 
company was not liable. The opinion of this case is 


1 Hutchinson on Carriers, § 122. 

2 Grant v. Norway, 10 Com. B. 665. 

3 Hubbersty v. Ward, 8 Exch. 330; Coleman v. Riches, 
16 Com. B. 104; Bates v. Todd, 1 Moo. & R. 106; Meyer v. 
Dresser, 16 Com. B..(N. 8.) 466; Berkley v. Watling. 7 Ad. 
& El. 29. 

4 The Delaware, 14 Wall. 601; Meyer v. Peck, 28 N. Y. 
590; Ellis v. Willard, 5 Seld. (N. Y.) 529; The Lady Frank- 
lin, 8 Wall. 325; Abbe v. Eaton, 51 N. Y. 410; The Loon,7 
Blatchf. 244; Fellows v. Str. Powell, 16 La. Ann. 516; 
Dean v. King, 22 Ohio St. 118; Sears v. Wingate, 3 Allen 
(Mass.), 103; Louisiana Bank v. Laveille, 52 Mo. 380; 
Hunt & Macaulay v. Rd. Co., 29 La. Ann. 446; Baltimore, 
etc. Rd. Co. v. Wilkins, 44 Md. 11; National Bank y. Wal- 
bridge, 19 Ohio St. 425. 

518 How. 182. See Hutchinson on Carriers, §§ 123 et seq. 

6 Union, etc. R. R. Vo. v. Yearger, 34 Ind. 1; Ryder v. 
Hall, 7 Allen (Mass.), 456; Hall v. Mayo, 7 Allen (Mass.), 
454. See cases in note 4. 

7 Pattison v. Culton, 32 Ind. 243. 

8 Rowley v. Bigelow, 12 Pick. (Mass.) 308. 

9 Robinson v. Memphis & Charleston R. R. Co. (U. 8. 
Cc. C. W. D. Tenn.), 9 Fed. Rep. 129. See comments on 
this case in 13 Cent. L. J. 361. Saltus v. Everett, 20 Wend. 
(N. Y.) 268: Stollenwerck v. Thacher, 115 Mass. 224, 





very able and numerous authorities are reviewed. 
While these views are generally sustrained by the En- 
glish courts, the Supreme Court of the United States," 
and by the highest courts of most of the States,!2 yet a 
few State courts have deliberately repudiated them. 
Thus, it is held in a New York case, that a carrier is 
liable upon a bill of lading issued in its name by an 
agent having authority to issue bills upon receipt of 
property for transportation to one who, upon transfer 
by the shipper upon the faith of the bill has, in good 
faith, discounted a draft drawn upon the consignee, 
although no property was, in fact, delivered. In that 
case it was said: ‘‘It is a settled doctrine of the law of 
agency in this State, that where the principal has 
clothed his agent with power to do an act upon the ex- 
istence of some extrinsic fact necessarily and peculiarly 
within the power of the agent, and of the existence of 
which the act of executing the power is itself a repre- 
sentation, a third party dealing with such agent in en- 
tire good faith, pursuant to the apparent power, may 
rely upon the representation, and the principal is 
estooped from denying its truth to his prejudice.’ 4 
The Supreme Court of Kansas has apparently adopted 
this view.5 

In the leading New York case of Armour vy. R. R. 
Co.,!6 the party having produced to the agent of the 
railroad forged warehouse receipts for certain goods 
and thereby obtained from the agent receipts or bills 
of lading for them, making the pretended freight de- 
liverable to the plaintiff as consignee, and having there- 
upon drawn upon the plaintiff attaching the railroad 
receipts to his draft which the plaintiff paid, it was held 
that the railroad was bound to make good to the 
plaintiff, the defrauded party, his loss. In referring 
to this case, Hutchinson, in his excellent work on Car- 
riers, observed: ‘The case was said, however, to 
differ from the cases referred to, in the fact that by the 
railroad receipts or bills of lading, the goods were 
made deliverable directly to the plaintiff, and that no 
assignment to him by the party practicing the fraud 
had been necessary or had been resorted to. The re- 
ceipts were, therefore, equivalent to direct represen- 
tations to the plaintiff that the goods had been de- 
livered to the road on his account, which it was 
estopped from denying. The case might have admitted 
ofan agreement, said the court, had the plaintiff been 
compelled to derive his title through the indorsement 
of another who, it was conceded, had none.” !7 

EUGENE MCQUILLIN. 


10 Robinson v. Memphis & Charleston R. R. Co., 9 Fed. 
Rep. 129. 

11 Pollard v. Vinton, 105 U. 8. 7; 14 Cent. L. J. 371. See 
United States cases above cited. 

12 See Hutchinson on Carriers, §§ 622, 123, and opinion 
of Judge Hammond in Robinson v. Memphis, etc. Co., 
9 Fed. Rep., at pp. 140, 141. 

13 Bank of Batavia v. Railroad Co., 106 N. Y. 19; 12 N. 
E. Rep. 433; 25 Cent. L. J. 109 (dig.). 

14 North River Bank v. Aymar, 3 Hill, 262; Griswold v. 
Haven, 25 N. Y. 595,601; Railroad Co. v. Schuyler, 34 N. 
Y. 30; Armour v. Railroad Co., 65 N. Y. 111. 

15 Savings Bank v. Railroad Co., 20 Kan. 519. 

1665 N. Y. 111. 

17 Hutchinson on Carriers, § 124. See article on “Bills 
of Lading,” by Adelbert Hamilton, Esq., 14 Cent. L. J. 22. 
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JETSAM AND FLOTSAM. 





“QUIET ENJOYMENT.” —A recent English case, 
Jenkins v. Jackson, 40 Ch. D., 71, presents some inter- 
esting as well as some amusing features. In this case 
A had granted a lease to B of two rooms in a building 
with the usual covenant for quiet enjoyment. Then A 
let a room above the twoto C for dancing and other 
entertainments. B brought an action against A to re- 
strain such use of the upper room, alleging that the 
dancing over his head and the behavior of visitors on 
the stairs was a breach of the covenant and a nuisance. 
The court very unwillingly, but with great gravity, 
proceeded to pass on the two important subjects of 
dancing and flirting. ‘‘Let me observe, lest there 
should be a mistake, that ‘quietly’ does not mean un- 
disturbed by noise. When a man is quietly in posses- 
sion, it has nothing whatever to do with noise, though 
the word ‘quiet’ is frequently used with reference to 
noise. ‘Peaceably and quietly’ means without inter- 
ference * * * without interruption of the posses- 
sion.” But the dancing defendant did not escape, for 
the court proceeded to say that the defendant had 
not been sufficiently moderate in his dancing and 
music, ‘Though, of course, dancing will always pro- 
duce some noise and vibration, and music will always 
occasion some noise, still, I think there ought to be no 
real difficulty in conducting dances without any such 
interference with the plaintiff as would justify an in- 
junction or give a causeof action.” (Dancing without 
vibration and music without noise would be at least a 
little unusual.) As to “the quiet enjoyment” of the 
stairs, in other words, the flirting in that portion of 
the premises, which the court called ‘‘unmannerly 
and offensive behavior,’’ it was decided, of course, 
that the defendant was not responsible therefor. It 
would, indeed, be a harsh rule to hold a man respon- 
sible for all the flirting done on his premises. All this 
is good law ifa little grotesque by reason of the facts. 
The most amusing part of the case is the reluctance 
of the judge te discuss it atall. He says,in effect: 
Why was this absurd action brought? Or, if brought, 
why did not you go before a jury? Well, as long as it 
is here, I suppose I must dispose vfit somehow! And 
he disposed of it so that each side was mulctedin 
costs. 

THE MEDICO-LEGAL Society of New York, will 
hold an International Congress of Medical Jurisprud- 
ence, in the city of New York this week. In the lan- 
guage of the call,“‘A congress like this will advance 
mightily the cause of justice and humanity, and will 
pave the way for a clearer definition of the principles 
which should govern the administration of justice in 
our enlightened age. The intercourse between men 
eminent in their profession, the exchange of views 
between them, the treatment and discussion of ques- 
tions that form an integral part of both law and medi- 
cine, by those whose voices are recognized as the 
leaders of science, will form another link in the uni- 
versality of all true science.” 


MINNESOTA STOCKHOLDERS LIABILITY.—The con- 
stitution of Minnesota makes the stockholders of a 
corporation liable for its debts to the amount of the 
stock owned or held by them, and excepts from the 
provision corporations organized to carry on a manu- 
facturing or mechanical business. The supreme court 
has, in two recent cases, decided that only those cor- 
porations which aré formed exclusively for manufact- 
uring or mechanical purposes are entitled tothe benefit 
of this exception. Other corporations cannot entitle 
themselves to it by organizing in form under the 





“manufacturing corporation act,’? when in reality the 
primary object of the corporation, as in the case of 
Mohr vy. Minnesota Elevator Co., decided April 9, 
1889, was that of dealing in, shipping and storing 
grain, cattle and other commodities, in the language 
of the court ‘ta business wholly foreign to that of man- 
ufacturing;” or as in the case of State v. Minnesota 
Thresher Manufacturing Co., 41 N. W. Rep. 1020, “its 
purpose is also to carry on some other and distinct kind 
of business not properly incidental to or connected 
with that of manufacturing.””—St. Paul Advocate. 








RECENT PUBLICATIONS. 


Books RECEIVED. 

REPORTS OF CASES ADJUDGED AND DETERMINED 
IN THE COURT OF CHANCERY OF THE STATE OF 
New York. Complete Edition. Copiousiy An- 
notated by Embodying all Equity Jurisprudence, 
with Table of Cases Cited. By Robert Desty. 
Book V. Containing Paige’s Chancery, Vol. 11, 
Barbour’s Chancery, Vols. 1-3, and Chancery 
Sentinel, Vols. 1 6. Rochester: The Lawyers Co- 
Operative Publishing Co. 1889. 


FEDERAL DECISIONS. Cases Argued and Determined 
in the Supreme, Circuit and District Courts of the 
United States. Comprising the Opinions of those 
Courts from the Time of their Organization to the 
Present Date, together with Extracts from the 
Opinions of the Court of Claims and the Attorneys- 
General, and the Opinions of General Importance 
of the Territorial Courts. Arranged by William 
G. Myer, Author of an Index to the United States 
Supreme Court Reports; also Indexes to the 
Reports of Illinois, Ohio, Iowa, Missouri and 
Tennessee, a Digest of the Texas Reports, and 
local works on Pleading and Practice. Vol. XXX. 
Index and Table of Cases. St. Louis, Mo.: The 
Gilbert Book Company. 1889. 

COMMENTARIES ON THE NON-ContTRACT Law, and 
especially as to Common affairs not of Contract on 
the Every-day Rights and Torts. By Joel Prentiss 
Bishop, Honorary Doctor Juris Utriusque of the 
University of Berne. Chicago: T. H. Flood & Co., 
Law-Book Publishers. 1889. 

A DIGEST OF ALL THE REPORTED AMERICAN CASES 
AND SELECTED ENGLISH CASEs, with Synopses 
of Statutes of General Interest, Reference to arti- 
cles and Essays in Current Law Periodicals, and 
to Text-books and other matters of Value to the 
Profession, contained in the various Law Publi- 
cations, faom July, 1887, to January, 1888. Edi- 
tors: E. A. Jacob, J. A. Mallory, F. B. Walrath. 
Associate Editors: W. G. Challis, G. T. Lincoln, 
M. Cooper, W. Hall, D. Walworth. 1887, Part II, 
a York: Digest Publishing Co., Publishers. 
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QUERIES AND ANSWERS. 


QuERY No. 22. 

A enters land under homestead law, and commutes 
same to cash entry, getting land office receipt. The 
land is levied on and sold at sheriff’s sale to satisfy 
judgment. Two years afterward, A claims land to be 
exempt to the levy and sale, under the United States 
law providing that ‘‘no land entered and proved up 
under homestead laws shall be liable for debts con- 
tracted previous to the issue of patent.’”’? Can A claim 
exemption under said law at this time, after failure to 
give notice to officers at the time either of levy or 
sale? Did he not waive his right to do so by commut- 
ing to cash entry? Did he not waive his right to 
claim such exemption, and did not the land thereby 
take upon it the nature of a pre-emption entry. Cite 
authorities. B, the execution plaintiff, became pur- 
chaser at sheriff’s sale, and received deed of the offi- 
cer accordingly. The question now arises on a suit to 
restore court and recorder office evidence which were 
destroyed by fire. B. A. R. 
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1. ACCOUNT STATED. Where an account against a 
party is stated, showing the amount due, and is ac- 
.knowle ged to be correct, it is sufficient to constitute 
an account stated, though such party has counter- 
claims which are not deducted.— Ware v. Manning, Ala., 
5 South. Rep. 682. 

2. ADMIRALTY—Collision. A tug which, on sight- 
ing another tug showing red light, crosses the latter’s 
bow to the starboard instead of passing port to port, is 
in fault for a collision occurring thereupon.— The Amer- 
ica, U. 8. C. C. (N. Y.) 37 Fed. Rep. 813. 

8. APPEAL—Freehold. Held, under the facts that 
the bi!l by grantee of a mortgagor to redeem, involved 
a freehold in which the appellate court has no jurisdic- 
tion.—Sanford v. Kane, Ill., 20 N. E. Rep. 810. 


4. APPEAL—Freehold.— Under facts herein the right 
to redeem from a mortgage from which complainant may 
ultimately be entitled to a freehold, does not present a 
question involving a freehold so as to allow appeal 
direct to the supreme court.—Kirchof v. Union Mut. Life 
Ins. Co., Ill., 20 N. E. Rep. 803. 

5. APPEAL—Evidence. Though the fact that evi- 
dence was objected to be stated, yet, ifit be not stated 
either in the motion for a new trial orin the billof ex- 
ceptions on what ground or grounds the objection was 
predicated in the court below, the supreme court will 
not adjadicate upon the alleged error. — Reilly v. State, 
Ga., 98. E. Rep. 332. 

6. ARBITRATION AND AWARD. It is a good defense 
to an action at law on an award that the arbitrators, 
after hearing plaintiff's testimony, adjourned, informing 
defendant that they would hear his testimony at 
another time of which he should have notice, but ren- 

















dered the award without hearing him. — Graham v. 
Woodal, Ala. 5 South. Rep. 687. 
7. ASSIGNMENT FOR BENEFIT OF CREDITORS.—— Under 





Rev. St. Ind. 1881, § 2674, an assignee does not warrant 
the title of property sold by him, and, without an ex- 
press agreement made by order of the court, does not 
assume payment of incumbrances.— Burns v. Gavin, Ind., 
20 N. E. Rep. 799. 

8. ASSUMPSIT — Account Stated. Where plaintiff 
amade a contract with a firm who operated a saw-mill 
for the sale of certain timber standing on her land, but 
afterwards the firm was dissolved, and their assets as- 
signed to the defendants, including the interestin the 
said contract, the plaintiff could recover on an indeb- 
itatus assumpsit for timber taken by the defendants. — 
Ingram v. Lukens, 8. Oar., 98. E. Rep. 348. 

9. ATTACHMENT. Where one sells personal prop- 
erty, whichis afterwards attached by his creditor on 
the ground that he had fraudulently disposed of his 
property, and he moves to discharge the attachment 
for the reason that the affidavit for attachment is not 
true, and the purchaser appears and takes part in the 
trial of the motion, and it is therein adjudged that the 
sale was in fraud of bis creditors, such appearance and 
judgment do noi preclude the purchaser from subse- 
quently bringing an action for the recovery of the 
property attached.— Thomas v. Baker, Kan., 21 Pac. Rep. 
252. 


10. BANKS AND BANKING—Check. A trustee drew 
acheck on a trust fund, and gave itto defendant in 
payment of a debt which had no connection with that 
fund. Defendant, in good faith presented the check to 
the bank, and obtained the money. The bank, having 
been compelled to make good the misappropriation, 
brought this action to recover the amount of the check 
from defendant: Held, that as between them, the pay- 
ment of the check by the bank was a finality, and con- 
clusively binding on the bank. — Manufacturers’ Nat. 
Bank v. Swift, Md., 17 Atl. Rep. 336. 


11. BonD— Bail. In order to render a surety on 
a bail-bond, returnable to the city court of Savannah, 
liable for its breach, it is not necessary for the bond to 
recite whether the offense charged against the principal 
is a misdemeanor or a felony.— Clark v. Gordon, Ga., 98. 
E. Rep. 333. 

12. CARRIERS — Passenger. In an action for inju- 
ries by being ejected from a train with unnecessary 
force, the question of contributory negligence does not 
enter into the case, as it is no defense against an in- 
tentional wrong.—Chicago, St. L. § P. R. Co. v. Bills, Ind., 
20 N. E. Rep. 775. 

13. CARRIERS OF GOODS — Connecting Lines. A 
railway company which receives goods, consigned to a 
point on its line, in the usual course of business, from a 
connecting carrier, which has carried the goods to its 
terminus, is entitled to its reasonable freight charges, 
though the consignor had directed the goods should be 
carried by another carrier than the one to which they 
were delivered.—Price v. Denver ¢ R. G. Ry. Co., Colo., 21 
Pac. Rep. 188. 


14. CARRIERS OF GOODS—Set off. A common Ccar- 
rier who has brought suit against a wrong doer to 
recover for the destruction of goods which had been 
intrusted to him for transportation, and has recovered 
for their amount, is liable to the owner of the goods for 
the sum recovered, and cannot recoup against the claim 
the expenses incurred in the litigation with the wrong- 
doer.—Hardman v. Brett, U. 8. C. C. (N. Y.), 37 Fed. Rep. 
803. 

15. CARRIERS—Negligence. A charge that where 
a railroad train, containing passengers, is thrown from 
the track, and the passengers are injured, the presump- 
tion is that the accident resulted either from the fact 
that the track was out of order, or that the train was 
badly managed, or both, and that the burden was on 
defendant to show that it was not negligent in any of 
these respects, was error. — San Antonio ¢ A. P. Ry. Co. 
v. Robinson, Tex., 11 8. W. Rep. 327. 

16. CARRIERS — Negligence. The statement of a 
train conductor,in answer to a passenger’s question, 
that the train would stop a certain length of time at an 
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intermediate station, creates no obligation to stop that 
length of time, and such question and answer have no 
bearing on the question of damages for an injury to the 

ger.— Mi. ri Pac. Ry. Co. v. Foreman, Tex., 11 8. 
w. Rep. 326, 

17. CARRIERS—Transfer of Franchise. A railroad 
company, organized and incorporated under the laws 
of this State, cannot absolve itself from the perform- 
ance of duties imposed upon it by law, or relieve itself 
from liability for the wrongful acts or omissions of 
duty of persons operating its road, by transferring its 
corporate powers to them, or permitting them to oper- 
ate its road as owners of its capital stock. — Chollette v. 
Omaha ¢ R. V. R. Co., Neb., 41 N. W. Rep. 1106. 
€ 18. CARRIERS OF PASSENGERS — Ejection. —~— The 
statute prohibits the expulsion of a passenger by a 
railroad company for non-payment of fare at any point 
other than a usual stopping place, or near some dwell- 
ing house. When, however, a passenger wantonly 
violates any other reasonable rule of a railroad com- 
pany, the obligation to transport him ceases, and the 
company may expel him from the train at any con- 
venient and safe point that may be selected by the 
officer in charge. — South. Fla. R, Co. v. Rhoades, Fla.,5 
South. Rep. 633. 

19. CARRIERS—Statutes. Subdivision a of § 3, ch. 
10, Gen. Laws, 1887, being a part of an act entitled “‘An 
act to regulate common carriers, and creating the rail- 
road and warehouse commission of the State of Minne- 
sota, is inconsistent with and so far supersedes § 1, ch. 
14, Gen. Laws, 1887, known asthe “Freedom of Traflic 
Act,’’ as to operate as a repeal of said section.— State v. 
St. Paul M. § M. Ry. Co., Minn., 42 N. W. Rep. 21. 

20. COMMISSIONERS — Fees. United States com- 
missioners are entitled to fees for written orders of 
commitment and discharge of persons necessarily re- 
maining in the custody of the commissiéners over 
night.— Heyward v. United States, U. 8. D. C. (8. Car.), 37 
Fed. Rep. 764. 

21. CONTRACTS. A steam-boat builder is liable in 
damages for defects of construction which occasion 
loss to the owner. — Leathers v. Sweeney, La., 5 South. 
Rep. 662. 

22, CONTRACTS—Duress. It is those contracts only 
which are made under fear of unlawful imprisonment, 
and not those made under fear of imprisonment which 
would be legally justifiable, that can be avoided for 
duress. — Sanford v. Sornborger, Neb., 41 N. W. Rep. 1102. 

23. CORPORATIONS—Directors. Where the direct- 
ors of a corporation, having the authority to direct its 
litigation, are themselves guilty of the wrong com- 
plained of, a court of equity will interfere at the in- 
stance of the stockholders, without proof of a demand 
and refusal upon the part of the directors to bring the 
suit.— Davis v. Gemmel, Md., 17 Atl. Rep. 259. 

24. Costs — Imprisonment. Magistrate has no 
authority to imprison a prosecutor, starting malicious 
prosecution, without probable cause, for failure to pay 
costs adjudged against him. — Jn re Heitman, Kan., 21 
Pac. Rep. 213. 

25. CouRTs—Judge. Construction of Code Ga. § 
279 and act 1878 79, p. 71, fixing term of office and pro- 
viding salary for county judges.—Anderson v. Ryan, Ga., 
98. E. Rep. 331. 

26. CRIMINAL LAw—Manslaughter. An indictment 
alleging that defendant, carelessly and negligently ran 
his engine into a passenger-car, thereby causing the 
death of a certain person, is sufficient, as charging the 
offense, under Rev. St. Ind. 1881, § 1908, providing that 
“whoever unlawfully kills any human being without 
malice, either voluntarily, upon a sudden heat, or in- 
voluntarily, but in the commission of some unlawful act, 
is guilty of manslaughter.” — State v. Dorsey, Ind., 20 N. 
E. Rep. 777. 

27. CRIMINAL LAw—Murder. Where persons com- 
bine to commit a crime, and while so engaged in such 

. unlawful act murder is committed by one or more of 
the conspirators, without the knowledge or consent of 






































the others, and the actis not the natural or probable 
outcome of the common design and purpose, but the 
independent act of one or more of the conspirators: 
Held, those not participating in it are not guilty of 
murder.—State v. Furney, Kan., 21 Pac. Rep. 213. 

28. CRIMINAL Law — Recognizance. Where a de- 
fendant in a criminal action enters into a bond to 
appear at the district court, the conditions of the bond 
are not complied with if he merely appears at court, 
and departs the same without leave before trial or 
judgment.— Glasgow v. State, Kan., 21 Pac. Rep. 253. 

29. CRIMINAL LAW—Assault.— A charge of an assault 
with deadly weapon with intent to kill includes the 
lesser charge of assault and battery. —State v. Schreiber, 
Kan., 21 Pac. Rep. +263. 

30. CRIMINAL Law—Murder. Witness on trial who 
had for years experimented with guns and who was 
prepared to state how far distant from the musket 
used, a person receiving such wound as deceased did, 
should have been held competent as an expert.—State v. 
Jones, Kan., 21 Pac. Rep. 265. 

31. CRIMINAL LAw—Confessions. Held, that state- 
ment claimed to be a confession was not a confession 
within the well-defined legal meaning of that word, 
implying an acknowledgment of guilt.—Statev. Crowder, 
Kan., 21 Pac. Rep. 208. 

32. CRIMINAL LAW—False Pretences. Defendant 
was arrested for attempting to obtain money on false 
pretenses from a railroad company. It was alleged 
that he sought to obtain damages for two trunks, which 
he falsely claimed had been lost by the company: Held, 
that the attorney of the defendant was properly re- 
quired to testify as to his employment by defendant to 
demand compensation from the company. — White v. 
State, Ala., 5 South. Rep. 674. 

33. CRIMINAL LAw—False Representation. Where 
defendant having assigned warrant for witness fees, 
collects same, a charge that if defendant fraudulently, 
designedly, knowingly, and falsely represented, 
whether by words or acts, that he had not assigned 
the claim, and that he was the owner when in fact he 
was not, and that by reason thereof he obtained the 
order, he must be guilty, is correct. — State v. Hargrave, 
N. Car., 9 8. E. Rep. 406. 

34. CRIMINAL LAW—Trespass. On indictment for 
entering on land without a license, defendant may show 
that he went on the land in good faith claiming to have 
or having title thereto; but such defense will not avail 
unless he show reasonable ground for belief that his 
claim was well founded. — State v. Crawley, N. Car.,9 8. 
E. Rep. 409. 

35. CRIMINAL LAW—Larceny. A due-bill is an “‘ob- 
ligation,” within the meaning of Code N. C. § 1064, mak- 
ing an “order, bill of exchange, bond, promissory note, 
or other obligation” the subject of larceny. — State v. 
Campbell, N. Car.,9S. E. Rep. 410. 

36. CRIMINAL LAW—Disturbance— Public Worship.— 
Where, on an indictment for disturbing public worship, 
the gist of the offense charged is the disturbance ofa 
religious congregation, in refusing to let them enter 
the church and engage in religious services, evidence 
is admissible that defendant acted undera bona fide 
belief that he had the title to and the right to the pos- 
session of the premises. — State v. Jacobs, N. Car.,98. E. 
Rep. 404, 

37. CRIMINAL Law—Swindling. On indictment for 
swindling, the charge being that defendant, by falsely 
representing the signatures to a petition presented by 
him to be genuine, obtained from the county judge a 
draft, an instruction that, unless the signatures were 
there at the time of presentation to the judge, and that 
defendant’s false and fraudulent declaration that they 
were genuine induced the issuance of the draft, defend- 
ant should be acquitted, is correct.— Scott v. State, Tex., 
11 8S. W. Rep. 320. 

38. DIVORCE—Alimony. A defendant in a suit for 
divorce, who omits to allege plaintiff's adultery in his 
answer, will not afterwards be permitted to set it up in 
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opposition, to her application for alimony pendente lite, 
when the only excuse offered for such omission is a de- 
sire to shield his children from the disgrace resulting 
from such a charge.— Pullen v. Pullen, N. J.,17 Atl. Rep. 
310. 

39. DOWER — Seizin. Held, sufficient evidence to 
make such a prima fiacie case of seizin in demandant’s 
husband as would entitle her to dower. — Stark v. Hop- 
son, 8. Car., 98. E. Rep. 345. 

40. EJECTMENT—Claimants— Improvements.—Under 
the Ohio occupying claimants’ law, which requires that 
the value of all improvements made on the land shall 
be paid for in full, such value is not to be ascertained 
by what the improvements originally cost the claimant, 
but by the substantial benefit they confer upon the 
rightful owner, at the date of the commencement of 
the a tion. — Van Bibber v. Williamson, U. 8. C. C. (Ohio), 
37 Fed. Rep. 756. 

41. ELECTIONS. In a proceeding brought by an 
elector, to contest an election held for the purpose of 
voting the bonds of a county to aid in the construction 
of a railroad, the plaintiff must conform strictly with 
the provisions of that statute, and cannot bring any 
one in asa defendant than the officers namedin the 
statute.— Chicago, K. G W. R. Co.v. Evans, Kan., 21 Pac. 
Rep. 216. 

42. Equity—Jurisdiction. Equity has jurisdiction, 
upon the filing of a supplemental bill by attorneys al- 
leging that they are assignees oftheir client of a por- 
tion of afund in the custody of the court, to be dis- 
tributed in the cause in which such bill is filed, said 
client being entitled to a portion thereof,to enter a 
decree preserving the equitable lien of the assignment, 
by directing the payment of the assigned amount out 
of the fund.— Phillips v. Edsall, I11., 20 N. E. Rep. 801. 

43, Equiry—Reformation. Where, in a mortgage 
of a homestead duly acknowledged and executed, there 
is a mistake in the description of the land, equity will 
reform the mortgage, where the quantity of the land 
conveyed is notthereby increased. — Wetheringtonv. 
Mason, Ala., 5 South. Rep. 679. 

44. EQuiry—Auxiliary Suit. Where it is held that 
an action at law cannot be maintained on an in- 
surance policy unless itis reformed, and the action is 
continued to enable plaintiff to procure such reforma- 
tion, a bill filed for that purpose is auxiliary to the 
action at law.—Abraham v. North German Fire Ins. Co., U. 
8. C. C. (Iowa), 37 Fed. Rep. 731. 

45. EQuiry—Jurisdiction. The circuit court of the 
United States sitting in Colorada has jurisdiction ofa 
bill filed by the United States to set aside, on the ground 
of fraud, a patent to land situated in the territory of 
New Mexico; and, having obtained jurisdiction of the 
defendants, its decree holding the patent valid is final 
and conclusive upon the parties.— United States v. Maz- 
well Land Grant Co., N. Mex., 21 Pac. Rep. 153. 

46, EXECUTION — Sale. Mere inadequacy of price 
is not sufficient to set aside a sheriff’s sale, but it may 
be considered with other grounds.— Jones v. Carr, Kan., 
21 Pac. Rep. 258. 

47, EXEMPTION. The horse, harness, and buggy of 
an insurance agent,—a resident of the State, and the 
head of a family,—used and kept by him in carrying on 
the insurance business, is exempt under the act relat- 
ing to exemptions. — Withitev. Williams, Kan., 21 Pac. 
Rep. 256. 

48, EVIDENCE — Books of Account. Books of ac- 
count are receivable in evidence only when they 
contain charges by one party against the other, and 
then only under the circumstances and verified in the 
manner provided by statute.— Gilbert v. Merrian Saddlery 
Co., Neb., 42 N. W. Rep. 11. 

49. EVIDENCE— Opinion. Farmers who reside in 
the vicinity of a farm,and are familiar with it, and 
know its capacities, and testify that they know its 
value, are competent to give their opinions as to its 
value, though they know of no sale of any farm in that 
vicinity. — Kansas City ¢ S. W. R. Co.v. Baird, Kan., 21 
Pac. Rep. 227. 



































50. EVIDENCE—Parol. A bond and mortgage fora 
sum certain cannot be shown by parol to have been 
intended to cover whatever should be found due on a 
settlement, there being no allegation of fraud or other 
equitable matter.—Mofitt v. Maness, N. Car., 9 8. E. Rep. 
399. 

51. EVIDENCE—Documentary. In the absence of 
statute authorizing entries in a book termed the “Rec- 
ord of the Register of Swamp Lands,” relating to the 
disposition of such iands belonging to a county, certi- 
fied copies of such entries are not admissible in evidence 
as public records.—Carrington v. Potter, U. 8. C. C. (Mo.), 
37 Fed. Rep. 767. 

52. EVIDENCE—Negligence. Evidence, that after 
an overflow causing damage to plaintiff’s land, the de- 
fendant, a railroad company, enlarged and recon- 
structed its culverts is not admissible. — Gulf, C. ¢ S. F. 
Ry. Co. v. McGowan, Tex., 11 8. W. Rep. 336. 

53. EVIDENCE—Negligence. In an action against a 
railroad company for injuries received while in defend- 
ant’s employ, testimony of plaintiff that a foreman of 
defendant, who was assisting in the work atthe time 
of plaintiff's injury, was afterwards killed on defend- 
ant’s railroad, is not objectionable as tending to show 
another instance of defendant’s negligence. — Texas 
Mex., Ry. Co. v. Douglass, Tex:, 11 8. W. Rep. 333. 

54. FACTORS AND BROKERS — Commission. Con- 
struction of contract wherein defendant agreed to pay 
plaintiff a commission for o:ders for goods manufact- 
ured, from “responsible parties.” — Steinbach v. Montpel- 
ier Carriage Co., U. 8. C. C. (Vt.), 37 Fed. Rep. 760. 


55. FEDERAL COURTS—Suits by Assignees. Though 
an assignee cannot institute an action in the federal 
courts because of diverse citizenship, under the act of 
1875, unless his assignor could have done so, yet, the 
action having been brought in tne State court the cause 
is removable.— Rosenbaum v. Council Bluffs Ins. Co., U. 8. 
C. C. (Lowa), 37 Fed. Rep. 724. 


56. FEDERAL COURTS. An action for domages for 
breach of a contract of lease is an action “founded on 
contract,” in the sense in which that expression is 
used in the restriction contained inthe first section of 
the act of March 3, 1875. — Republic Iron Min. Co. v. Jones, 
U. 8. O. C. (Ga.), 37 Fed. Rep. 721. 

57. FORCIBLE ENTRY AND DETAINFR. Under Jus- 
tice’s Code Dak. §§ 34, 37, in order to maintain forcible 
entry and detainer, the plaintiff must have a general or 
special title to the premises sufficient to give him the 
right of possession, and the defendant must be a mere 
trespasser orintruder without color of right. —Murry v. 
Burris, Dak., 42 N. W. Rep. 25. 


58. FRAUDULENT CONVEYANCE — Mortgage. -- A 
mortgage deed executed to secure a valid pre-existing 
debt, and with no fraudulent intent on the part of the 
mortgagee, is valid, though the mortgagor executed it 
for the purpose of defrauding creditors.— Battle v. Mayo, 
N. Car., 98. E. Rep. 384. 

59. FRAUDULENT CONVEYANCES — Possession. A 
provision in a deed conveying real estate and person- 
alty to a trustee for the benefit of creditors, reserving 
possession of the property until the maturity of certain 
secured debts, eleven months later, the grantor taking 
the profits to his own use during that time is not, of 
itself, proof of fraud.—Paul v. Baugh, Va., 9 8. E. Rep. 329. 


60. HiGHWAYs — Assessments. Where a second 
assessment against land-owners is ordered for the pur- 
pose of paying the costs of a free gravel road, the land- 
owners have aright by appeal from the final order to 
bring before the court all questions affecting the 
amount of the assessment. — Board of Commissioners v. 
Fullen, Ind., 20 N. E. Rep. 771. 

61. HIGHWAYS—Assessment. Rev. St. Ind. 1881, § 
5096, providing for the apportionment of the estimated 
expense of constructing a free gravel road, does not 
authorize the auditor to increase the assessment to an 
amount exceeding the benefits assessed. — Campbell v._ 
Board, Ind., 20 N. E. Rep. 772. : 
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62. HOMESTEADS. Under Code Civil Proc. Cal. § 
1465, premises suitable and proper for a homestead may 
beso designated, though they were not, at the hus- 
band’s death, or at any time afterwards, used for a 
dwelling, but were used in part fora store, an office, 
and for storage purposes. — In re Sharp’s Estate, Cal., 21 
Pac. Rep. 182. 

63. HUSBAND AND WIFE—Marriage. ‘Where a man 
and woman declare themselves to be married, and are 
recognized as such by their relatives and friends, and 
cohabit for years and a child is born to them, the 
woman is estopped to clalm support as a wife from one 
whom she marries before the death of the man with 
whom she had sustained the relation of wife. — Apple- 
gate v. Applegate, N. J., 17 Atl. Rep. 293. 

64. IMMIGRATION—Detention. Under § 2, of the act 
of August 8, 1882, immigrants cannot be detained or 
sent back except upon an adverse report made to the 
collector by the commissioners themselves, or by some 
person by them authorized, after an examination and 
a finding that the persons are within some of the pro- 
hibited classes.— In re Bradmadfar, U. 8. C. C. (N. Y.), 37 
Fed. Rep. 774. 

65. INFANCY—Power of Attorney. Held, that where 
plaintiff while under age had made power of attorney 
that if the power of attorney was voidable, plaintiff, to 
recover the land, should have exercised his right of 
election within a reasonable time, and should have re- 
funded the price. — Ferguson v. Houston, E. ¢ W. T. Ry. 
Co., Tex., 11 8. W. Rep. 348. 

66. INTOXICATING LIQUORS.—— A municipal ordinance 
requiring all persons engaged in selling liquor to pro- 
cure a license therefor is effective as against one selling 
liquor within the territorial jurisdiction of the munic- 
ipality, though outside its corporate limits. — Emerich 
v. City of Indianapolis, Ind., 20 N. E. Rep. 794. 

67. INSURANCE—Notice. Sufficiency of notice un- 
der the statute requiring that a policy shall not be 
forfeited for non-payment of premium unless notice 
shall be mailed, etc. — Phelan v. Northwestern Mut. Life 
Ins. Co., N. Y., 20 N. E. Rep. 827. 

68. INSURANCE—Life. Insurance company is liable 
on policy, though the representations therein are false, 
the statements being made correctly by applicant but 
improperly written down by the agent. — Kansas Pro- 
tective Union v. Gardner, Kan.,21 Pac. Rep. 233. 

69. JUDGMENT. —— A court cannot delegate its judicial 
functions to its clerk, so that he may set aside a judg- 
ment upon the performance of a condition.— Strickland 
v. Cox, N. Car., 98. E. Rep. 414. 

70. JUDGMENT—Constitutional Law. Act 8. C. 1873, 
provided that a final judgment should be a lien for 
ten years, and that the creditor might have an addi- 
tional three years within which to revive it. Act of 
1885 repealed the provision allowing the additional 
three years: Held, that the latter act was unconstitu- 
tional as interfering with vested rights when applied to 
a judgment the lien of which had expired before its 
passage, but the additional three years for reviving 
which had not then expired. — King v. Belcher, 8. Car., 9 
8. E. Rep. 359. 

71. JUSTICES OF THE PEACE—Garnishment. -Prop- 
erty of a debtor, in the possession of a garnishee, and 
delivered to a justice of the peace, in pursuance to an 
order made by the justice, must be advertised and sold 
in the township in which the justice ofthe peace re- 
sides and holds his office. — Beamer v. Winter, Kan., 21 
Pac. Rep. 251. 

72. LAND CERTIFICATE—Bona Fide Purchaser.— Held, 
upon the facts that, as the land certificate was person- 
ally, the registration laws did not apply, and the pur- 
chaser acquired title thereto as against a subsequent 
purchaser from the wife, who had no notice of the 
prior sale except the memorandum on file in the land- 
office.— Dodge v. Littler, Tex., 11 8. W. Rep. 331. 

73. LrIENS— Logging. Under Pub. Acts Mich. 1887, 
No. 229, where the laborer performs work ona large 
drive of logs, belonging to different owners, he cannot 





























enforce his lien in whole upon the logs belonging to 
one or more of the different owners, but he must show 
the amount of labor expended upon each owner’s logs. 
—Appleman v. Myre, Mich., 42 N. W. Rep. 48. 

74. LIMITATION OF ACTION — Adverse Possession. 
Where, at the time adverse possession of land begins, 
the statute of limitations is twenty years, that statute 
governs the case, notwithstanding an act passed a year 
later provided that actions to recover land must be 
brought within ten years.—Lyles v. Roach, 8. Car.,98. E. 
Rep. 334. 

75, LIMITATION OF ACTIONS. Under the statute, an 
action to foreclose a mortgage given as security for the 
payment of notes executed by non-residents of Kansas, 
payable in another State, will be controlled as to its 
limitation by the statute of the State where the mort- 
gage and notes were executed and are payable. — 
Croocker v. Pearson, Kan., 21 Pac. Rep. 270. 

76. MANDAMUS— Officer. Mandumus is the proper 
action to restore an officer to office from which he has 
been illegally suspended, and by the same action all 
the records, instruments, and insignia of office of which 
he has been deprived by an illegal suspension may be 
restored to him. — Metsker v. Neally, Kan., 21 Pac. Rep. 
206. 

77. MASTER AND SERVANT — Negligence. Plaintiff 
held guilty of contributory negligence in use of ma- 
chinery with which he was familiar. —Cullen v. Nat., etc. 
Co., N. Y., 20 N. E. Rep. 831. 

78. MINES AND MINING. In an action to quiet title 
to a mining claim it is sufficient for plaintiff to allege 
that he is “the owner” in terms, without setting out the 
facts showing him to be such. — Souter v. Maguire, Cal., 
21 Pac. Rep. 187. 

79. MORTGAGES, The consideration of a mortgage 
may be proved, but the conveying part cannot be con- 
tradicted, by parol. — Murdock v. Cox, Ind., 20 N. E. Rep. 
786. 

80. MORTGAGES— Foreclosure. Where the decree 
for sale on foreclosure orders the land to be first offered 
in separate parcels, asale as an entirely without the 
offer in parcels is void.— Merriwether v. Craig, Ind,, 20 N. 
E. Rep. 769. 

81. MORTGAGES. A conveyance of land in satisfac- 
tion of a judgment, though accompanied by a verbal 
agreement that, if the grantor makes a sale of the land 
within five or six months, the land should be recon- 
veyed to him, is not a mortgage.— Elston v. Chamberlain, 
Kan., 21 Pac. Rep. 259. 

82. MORTGAGE—Foreclosure. The question of ad- 
verse and paramount title may be litigated in an action 
to foreclose a mortgage. — Fisher v. Cowles, Kan. 21 Pac, 
Rep. 228. ‘ 

83. MORTGAGES. A mortgagor left in possession 
of the mortgaged premises is entitled to the rents, is- 
sues and profits of them, without rendering an account 
of them to the mortgagee, who can never recover them 
from him.—Childs v. Hurd, W. Va.,9 8S. E. Rep. 362. 

84. MUNICIPAL CoRPORATIONS—Contracts. Where 
the department advertised for proposals for building 
and repairing the piers, the advertisement reserving 
the right to decline all bides, the city of New York is 
not liable to the lowest bidder for damages arising 
from the rejection of his bid, though Laws N. Y. pro- 
vide that all contracts shall be let to the lowest bidder. 
— Walsh v. Mayor, N. Y., 20 N. E. Rep. 825. 

85. MUNICIPAL CORPORATIONS — Improvements — As- 
sessments. Under Rev. St. Ind. 1881, § 3163, an 
assessment cannot be rightfully made on more than 
fifty feet from the front line, and acts 1885, p. 207, au- 
thorizing an assessment on 150 feet, being in terms 
prospective, does not apply to an assessment pre- 
viously made and enforced by sale. — Niklaus v. Conk- 
ling, Ind.. 20 N. E. Rep. 797. 

86. MUNICIPAL CORPORATIONS — Improvements. 
Under Rev. St. Ind. 1881, § 3165, the alleged invalidity of 
proceedings for improvement, because ofa provision 
_n the ordinance therefor that earth removed should 
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belong to the contractor, is not subject to inquiry on 
such an appeal. — Jenkins v. Stetler, Ind., 20 N. E. Rep. 
788. 

87. MUNICIPAL CORPORATIONS — Ordinances. A 
city charter authorized the city “‘to prevent stock of 
any kind from running at large in the public streets,” 
in pursuance of which an ordinance provided that ani- 
mals running at large in the city should be impounded 
and sold after due notice, etc.: Held, a valid exercise of 
police powe. — Folmar v. Curtis, Ala., 5South. Rep. 678. 

88. NEGOTIABLE INSTRUMENTS— Consideration. A 
negotiable promissory note executed by the individ- 
uals constituting the trustees of an incorporated com- 
pany, due at a future date, given for a past-due debt of 
the company, is founded on a valuable consideration.— 
Fulton v. Laughlin, ind., 20 N. E. Rep. 796. 

89. NEGLIGENCE— Railroad Company. Under the 
facts, plaintiff injured by defendant’s cars: Held guilty 
of negligence in attempting to climb over the train, 
though told so to do by the trainmen. — Howard v. Kan- 
sas City F. S. ¢ G. Ry. Co., Kan., 21 Pac. Rep. 267. 

90, NEGLIGENCE—High ways. Held, where plaint- 
iff’s horse, traveling on a highway parallel with and 
adjoinining a railroad, took fright at a locomotive, ran 
upon the track, and was killed by the cars, it was for 
the jury to say whether the township supervisors were 
negligent in not erecting a barrier between the highway 
and the railroad. — Township v. Graver, Penn., 17 Atl. 
Rep. 249. 

91. NEGLIGENCE—Railroad Company. Verdict for 
plaintiff set aside where boy was killed on railroad 
track there being no positive evidence of negligence by 
the defendant and where he knew of the dangers. —Mo. 
Pac. Ry. Co.v. Porter, Tex., 11S. W. Rep. 324. 

92. NEW TRIAL— Jury. Where the jury, in a civil 
action, is permitted to return a sealed verdiet, and such 
verdict is returned into court by the jury, but upon 
being polled it is found that the Verdict is not agreed to 
by alithe jury: Held, not error for the court to again 
send the jury out to deliberate upon their verdict. — 
Morgan v. Bell, Kan., 21 Pac. Rep. 255. 

93. PARTITION. Community land used as a home- 
stead by the surviving husband and the minor children 
of the deceased wife, cannot be partitioned or deprived 
of its homestead character during the life of the hus- 
band or the minority of the children. — Adairv. Hare, 
Tex., 11 3. W. Rep. 320. 

94. PARTERSHIP. General reputation is not com- 
petent to establish a copartnership in favor of a person 
claiming to be a member of the firm.— Adams v. Morris- 
son, N. Y., 20 N. E. Rep. 829. 

95. PARTNERSHIP. Where, after the dissolution of 
a partnership, all its available assets were collected 
and applied to the payment ofits debts, and plaintiff, 
one of the members, paid the balance of the indebted- 
ness of the firm, he could maintain an action against 
the other member of the firm to charge him with his 
share of the indebtedness so puid, although no bal- 
ance had been struck between them. — Jepsenv. Beck, 
Cal., 21 Pac. Rep. 186. 

96. PARTNERSHIP— Good- will. Upon the dissolu- 
tion of a partnership carrying on the business of an 
insurance agency in a firm ramethereis nothing left 
to which the good-will as a property right of the busi- 
ness can attach,as neither partner has the exclusive 
right to carry on the old business. — Rice v. Angell, Tex., 
11 8. W. Rep. 338. 

97. PENAL ACTIONS—Oleomargarine. In an action 
for the statutory penalty prescribed for violations of 
the laws which prohibit the manufacture and sale of 
oleomargarine, the burden of showing that the product 
in question was manufactured or in process of manu- 
facture at the time of the passage of the act, so as to be 
exempted,ison defendants. — People v. Briggs, N. Y., 20 
N. E. Rep. 820. 

98. POWER—WiiIl. A power to convey tand given 
by a will to three ex cutors, all of whom accept the 
trust, cannot be executed by one alone.— Wright v. Dunn, 
Tex., 11S. W. Rep. 330. 












































99. PRINCIPAL AND SURETY. A co-surety upon a 
note, who takes security from the promisor to indem- 
nify himself against his suretyship, and also for an 
individual accommodation indorsement of a previous 
note forthe same maker, is not bound to share his 
security with his co-surety when insufficient to in- 
demnify him for the first indorsement. — Titcomb v. Mc- 
Allister, Me., 17 Atl. Rep. 315. 

100. PUBLIC LaNDS—Pre-emptiom.—— Testimony that 
a person has been accepted by the United States land- 
officers as a qualified pre-emptor, or as one entitled to 
enter public lands, is prima facie proof of such qualifi- 
cation.—Barnhart v. Ford, Kan., 21 Pac. Rep. 239. 

101, PUBLIC LANDS. Claim and color of title must 
be based upon the proper title, and cannot be extended 
beyond the same. — United States v. Cameron, Ariz., 21 
Pac. Rep. 177. 

102. QUIBTING TITLE— Res Adjudicata. A decree 
quieting title in plaintiffs ina suit under Civil Code 
Proc. Colo. § 257, is conclusive against all adverse claims 
or interests then held by defendants, whether pleaded 
in defense or not.— Burton v. Huma, U. 8. C. OC. (Colo.), 87 
Fed. Rep. 738. 

103. QUIETING TITLE. Where on action to quiet 
title, the complaint or cross-complaint alleges legal 
title, recovery cannot be had by proof of equitable title. 
—Johnston v. Portiars, Ind., 20 N. E. Rep. 792. 

104. RAILROAD COMPANY. Held, that an agreement 
by the railroad company, executed after the subscrip- 
tion of the county, to sell and transfer its road after it 
was completed,in order to obtain money for its con- 
struction, did not discharge or release the county from 
the payment of its subscriptions. — Southern Kan. ¢ P. 
Ry. Co. v. Towner, Kan., 21 Pac, Rep. 221. 

105. RAILROAD COMPANIES— Sale. Under Rev. 8t. 
Tex. art. 4260,thesale underthe execution ofthe prop- 
erty and franchises of a railway corporation do not 
destroy its corporate existence, and the purchaser is not 
liable on a pre-existing contract by the former owner 
with plaintiff to maintain a depot at a certain place. — 
Gulf, C. § 8. F. Ry. Co. v. Newell, Tex., 118. W. Rep. 342. 

106. REHEARING.——- A case will not be reversed upon 
petition to rehear unless it was decided hastily, and 
some material point was overlooked, or some direct 
authority was not called to the attention of the court 
—Fry v. Currie, N. Car., 9 8. E. Rep. 393. 

107. REMOVAL OF CAUSES — Practice. Under the 
statute, while the court’s jurisdiction becomes vested 
when the petition and bond are filed, the time for 
pleading does not begin to run till the record is en- 
tered. — Torrent v. S. K. Mo .in Lumber Co., U. 8. C. C. 
(Mich.), 37 Fed. Rep. 727. 

108. REMOVAL OF CaUSES— Corporation. A cor- 
poration exists only in contemplation of law, and by 
force of law, and can have no legal existence beyond 
the State or sovereignty by which it is created.— Rece v. 
Newport News § M. V. Co., W. Va., 98. E. Rep. 212. 

109. REMOVAL OF CAUSEs— Citizenship. The fact 
that a corporation owns property, does business, has 
an office and agents in a State, and is subjectto be 
regulated by its laws, does not affect its citizenship or 
deprive it of the privileges conferred upon it by the 
laws of the United States.— Southern Pac. Co. v. Harrison, 
Tex., 11 8. W. Rep. 168. 

110, REMOVAL OF CAUSES—Citizenship. Where, in 
a cause removed from a State court to the circuit court 
of the United States forthe Northern district of Georgia, 
it appears that the comp!ainant is a citizen of the State 
of Alabama, and the real defendant having an interest 
in the controversy is a citizen of the State of Ohio, re- 
moval having been made by the citizen of Ohio, on 
motion to remand upon the ground that the citizenship 
of the parties was not such as to give the circuit court 
jurisdiction: Held, that the cause was removable.—First 
Nat. Bank v. Merchants’ Bank, U.8. C. OC. (Ga.), 37 Fed. 
657. 

1ll. REPLEVIN. Question under the facts as to 
sufficiency of refusal to surrender cattle sued for in re- 
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plevin, defendant so refusing except upon a condition 
which was not in law any excuse or justification.—Johns 
v. Head, Kan., 21 Pac. Rep. 236. 

112. Res ADJUDICATA. Where a fact has been once 
litigated in a court of competent jurisdiction, the judg- 
ment rendered therein forever estopsthe parties and 
their privies from again litigating the same fact.— Hall 
v. Zeller, Oreg., 21 Pac. Rep. 192. 

118. SALE—Rescission. Where a harvester is sold 
with warranty, if itis not as warranted the purcha-er 
may return it, and rescind the contract: but if the pur- 
chaser retains the machine, he is bound not only to ac- 
count for its value for the purpose for which it was 
designed, but for its value either tothe purchaser or 
the seller for any purpose. — Aultman, Miller § Co. v. 
Mickey, Kan., 21 Pac. Rep. 254. 

114. SALE. A contract for the sale of goods was 
made by the seller’s agent, to whom the bill of lading 
was mailed, together with a bill for the goods, in which 
it was stated that the goods were shipped to the pur- 
chaser at a place named. It was agreed by the 
purchaser that the agent should retain the bill of lading 
until payment, but the carrier delivered the goods to 
the purchaser without presentation of it: Held, that the 
title passed to the purchaser. — Robinson v. Pough, Ala., 
5 South. Rep. 685. 

115. PARTNERSHIP. An indebtedness growing out 
of an unsettled partnership is admissible as a set-off in 
mortgage foreclosure. — Mills v. Carrier, 8. Car., 958. E. 
Rep. 350, 

116. SHERIFFS—Sale. After a sale of real estate 
has been made by a sheriff on an order of sale, and the 
sale confirmed by the court, the sheriff cannot be al- 
lowed to show that he has not received the purchase 
money on the sale.— Studebaker v. Johnson, Kan., 21 Pac. 
Rep. 271. 

117. SPECIFIC PERFORMANCE. Where two or more 
parties enter into a commutative contract containing 
mutual stipulations and covenants, either one is liable, 
through his fault or misfortunes, for the expense or in- 
convenience of the other. The contract is a law be- 
tween them, and either may sue for a specific perform- 
ance or the reparation ofthe loss occasioned by the 
non- performance of the other. — Kelly v. Devall, Ind., 5 
South. Rep. 657. 

118. SPECIFIC PERFORMANCE. In all cases for 
specific performance the contract must be accurately 
stated in the bill, and the proof must in every essential 
particular correspond with the contract thus set up. — 
Carswell v. Walsh, Md., 17 Atl. Rep. 335. 

119. STATUTE—Rule of Construction. Decisions of 
another State construing a statute contrary to its plan 
import will not be followed in construing a similar stat- 
ute subsequently enacted here, especially where such 
statute has been adopted in other States, and has been 
there construed according to its terms, before its adop- 
tion here.—Spokane Manuf. Co. v. McChesney, Wash. Ter., 
21 Pac. Rep. 198. 

120. SUNDAY—Judgment. A judgment rendered on 
Sunday is void.— City of Parsons v. Lindsay, Kan., 21 Pac. 
Rep. 227. 

121, TaxaTION—Constitutional Law. The easement 
in the streets of a city, which a street-car company has 
acquired by contract with the city, is an interest in 
realty, and taxable as such; and an assessment of the 
corporate franchise, together with such easement, at a 
gross sum, is not objectionable as being a separate and 
independent assessment upon the franchise. — South 
Nashville St. R. Co.v. Morrow, Tenn., 118. W. Rep. 348. 

122. TAXATION—Parties. The heirs are not neces- 
sary parties to an action to cancel a tax-deed by the 
esecutor and sole devisee,in which defendant files a 
plea in reconvention in the nature of a cross-action of 
trespass to try title. — Lufkin v. City of Galveston, Tex., 
11 8. W. Rep. 340. 

123. TAXATION. A tax upon personal property in 
the unorgainzed county of B imposed under act Dak. 

March 12, 1885, by and for the exclusive local benefit of 









































the contiguous organized county of S,is an attempt to 
tax one community for the benefit of another, and 
therefore void.—Ferris v. Vannier, Dak. 42 N. W. Rep. 31. 


124. TAaXaTION—Municipal Corporations. It is not 
necessary that alot should abut upon the street to be 
paved and curved in order to make it subject to taxa- 
tion, for such improvements; it is ‘sufficient if it lies in 
that half of the block next to the street paved and 
curbed.— Olson v. City of Topeka, Kan., 21. Pac. Rep. 219- 


125. TRESPASS—E yidence. In trespass for assault 
upon and for soliciting the plaintiff, a married woman, 
to commit adultery with the defendant, specific acts of 
unchastity by her with other men prior tothe alleged 
assault cannot be shown in defense.— Gore v. Curtis, Me., 
17 Atl. Rep. 314. 

126. VENDOR AND VENDEE—Bona Fide Purchaser. 
A party who purchases real estate with knowledge that 
another has a contract of purchase for the same is not 
a bona fide purchaser, and if he acquires such knowl- 











edge at any time before the payment of the considera- . 


tion he will not be protected as a purchaser in good 
faith.— Veith v. McMuriney, Neb. 42 N. W. Rep. 6. 


127. VENUE—Pleading. An application by defend- 
ants for change of venue to another county,on the 
ground that they are residents of such county, which 
does not show that plaintiff is not a resident of the 
county where the action is brought, is properly refused. 
—De Wein v. Osborn, Colo., 21 Pac. Rep. 189. 


128 WATER COMPANIES—Tariff. Under the Omaha 
water-works ordinance the company has a right in 
fixing charges for water to treat each building sepa- 
rately; and the United States, as owner of the Fort 
Omaha reservation, is not entitled to be supplied as a 
single consumer.— United States v. American Water works 
Co., U. 8. C. C. (Neb.), 37 Fed. Rep. 747. 


129. WATER AND WATER COURSES — Drainage. A 
township drain commissioner has no jurisdiction to 
locate atownship drain on the line of a county drain 
which has been neither vacated nor abandoned.— Zabel 
v. Harshman, Mich., 42 N. W. Rep. 44. 


130. WATERS AND WATER-COURSES. The power to 
regulate commerce among the several States compre- 
hends the power to regulate the navigable waters of 
the United States on which such commerce may be or 
is carried, andto this end congress may make any 
regulation concerning such navigation, including the 
vessels engaged therein, as may be necessary and 
proper to secure and maintain the safety and conven- 
ience of the water way. — The City of Salem, U.S. D.C. 
(Oreg.), 37 Fed. Rep. 846. 

131. WATERS AND WATER- COURSES—Navigable Stream. 
——Where the whole of a river is above tide-water it 
it prima facie unnavigable, and the burden of proving 
that it was impressed with the character of a public 
highway is on the one asserting it.— Olive v. State, Ala., 
5 South Rep. 653. 

132. WILL—Devise. The devise over to the oldest 
son of the devisee for life, by which he was given the 
estate “in fee,” was a devise in fee simple, and the sub- 
sequent limitations are not to be considered as limita- 
tions upon the preceding, and only to take effect after 
them, but are to be taken as alternatives, in case the 
preceding should fail.— Pennington v. Pennington, Md., 17 
Atl. Rep. 329. 

133. WILL—Legacy—Ademption. Construction of 
will under which it is held that testator had by collect- 
ing certain claims caused ademption of the legacies. — 
Georgia Infirmary v. Jones, U. 8. C. C. (N. Y.), 37 Fed. Rep. 
750. 

134. WILLS—Construction. Testator deviséd his 
homestead farm, constituting nearly the whole of his 
estate,to two sons jointly. To four other sons and 
daughters he gave each the sum of $500 in cash, which 
sums were to be taken as in full of the several legatees’ 
interest in the farm: Held, tnat the legacies were gen- 
eral, rather than specific.— Roquet v. Eldridge, Ind., 20 N. 
E. Rep. 733. 
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